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THE 


PREFACE. 


HE Author has riſqued the Ex- 
pence of publiſhing, becauſe he 
had the Trouble of reducing the Mat- 
ter of the following Sheets into the 
Form of a regular or ſcientific, Treatiſe, 
which had it's Origin in his own Obſer- 
vations, Memorandums, and Notes, 
taken by him in the Courſe of Buſineſs. 
To ſome Perſons, the Work, after be- 
ing dreſſed in this regular Form, may 
appear to have required very little La- 
bour : But the Author knows better ; 
for he really found it a complicated and 
levelling Work, difficult in the proper 
Arrangement, and requiring the Aid of 
a Variety of Ideas and Words ſeldom 

TE uſed 


The PREFACE. 


uſed in Practice, but proper in a Trea- 
tiſe relative to Buſineſs in the Auguſt 


Houſe of Lords, their Lordſhips Super- 


eminent Juriſdiction and Proceedings 
being a great and ſure Support to the 
Sovereign Authority of the Laws.—If 
any other Perſon had written a Treatiſe 
on this Subject, the Author would not 
have wrote or publiſhed this; but finding 
nothing full or ſatisfactory for Practice on 
the Subject, and that in point of Practice, 
People can become learned and knowing 
only in what is practiſed, this Perform- 
ance is now at the Public's Service; 
and as it contains all the material Rules, 
Forms and Precedents in Practice, that 
ought or could with Propriety be exhibit- 
ed to the Public on this Subject, he hopes 
it will be uſeful. Previous to ſending the 


Copy to the Preſs, he offered a hum- 


ble Petition to the Houſe of LORPDsS, 
praying their Lordſhips for an Order of 
Leave to him and his Aſſigns to publiſh 


the Work, leſt Offence ſhould be taken, 


or the ancient Order of the Houſe, of 
the 
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The PREFACE. 


the 27th February 1698, ſhould be made 
a Ground for reprehending the Publica- 
tion; it having by that Order been re- 


ſolved to be a Breach of the Privilege of 


the Houſe, for any Perſon whatſoever, to 


print or publiſh in Print any thing re- 


lating to the Proceedings of the Houſe, 
(the Words) without Leave being added 
on the Margin annexed to the Order.— 
He ſoon found, that the Houſe conſi- 
dered, 1t would be irregular to make an 


Order, without a careful Examination 


of the whole Book ; and this appearing 
impracticable, he dropt his Petition; 
and apprehending that his aſking Leave, 
ſufficiently ſhowed his dutiful Reſpect 
for the Houſe and their Lordſhip's Or- 


ders, he reſolved to publiſh his Treatiſe 


without giving their Lordſhips the Trou- 
ble of making any Order, and without 
the Patronage of any particular great 
Man.—TheDedication or Inſcription to 
my Lord Chancellor, hereunto annexed, 
may be conſidered by Critics as a Contra- 
diction to the laſt Aſſertion: And it is very 
true, that the Countenance of a Noble 


Lord, 


Lord, notoriouſſy generous, liberal, 
equitable, juſt, and polite, to all the 
World, may be a Patronization the 
moſt effectual and moſt uſeful of any 
But whatever may hereafter come of 
this Circumſtance, the Author at preſent 
conſiders, that his Work muſt ſtand or 
fall by it's own Merit or Demerit, in 
the Eſtimation of the generous Public. 


GEO. URQUHART 


Gray's Inn, 
Aug. 1773. 
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OF THE 
HOUSE of LORD S, 
AND 


Proceedings on Appeals in general. 


H E Lords, in reſpe& of their Juriſ- 
diction herein treated of, are the moſt 
Honourable, the higheſt Court of 
Juſtice, and in the Proceedings and Determina- 
tions before their Lordſhips, are not tied. down to 
any fixed Rules or Forms, ſimilar to the Rules or 
Forms of other Courts. At the ſame Time, their 
Lordſhips do not proceed arbitrarily, but accord- 
ing to the higheſt Equity, ſound Reaſon, Law, 
| and good Order. 


In regard to Appeals from the Courts, as 
well of England, as Scotland and Ireland, re- 
ſpectively, there are Orders or Rules of the Houſe, 
which have been made at different Times, and 
according to which the Proceedings muſt be 
carried on; and the Houſe, though not ſtrictly 
tied down to, or by thoſe Orders or Rules, does 
not depart from, relax or diſpenſe with them, ex- 


cept in particular Circumſtances, and for good 
Reaſons. | 


B Thoſe 


3 

Thoſe Orders or Rules of the Houſe, made 
to regulate Caſes in general coming under or 
within them, called landing Orders of the Houſe 
relating to Appeals, &c. to diſtinguiſh them from 
Orders daily made in particular Cauſes, pro rebus 
natis, are printed by ſpecial Appointment of the 
Houſe, and affixed by Order on the Doors of 
the Houſe, at the beginning of every Seſſions of 
Parliament, to be taken Notice of by Perſons con- 
cerned ; and in the following Account of Proceed- 
ings, will be ſeverally ſet out, in their very Words, 
and reſpective proper Places. 


1 


In general, the Proceedings on Appeals are 
carried on in the Houſe of Lords by Petitions, 
Motions, Orders, Notices, Hearings, Judgments, and 
ſo forth: A Petition is a Requeſt in Writing made 
by a Party, ſhewing ſome Matter or Cauſe where- 
upon ſomewhat is prayed to be ordered or done. 
A Motion is alſo, in Effect, a Prayer, but made 
ore tenus of ſomewhat to be ordered or done. 
An Order is the A# of the Houſe, entered in 
Writing, upon conſidering the Prayer or Requeſt 
of a Party, made either by Petition or Motion. 
A Notice is a Writing delivered by one Party in 
a Cauſe, or by the Party's Solicitor, to the ad- 
verſe Party, or to his Solicitor, acquainting him, 
that ſomewhat is to be requeſted of the Houſe by 
Petition, to be preferred and moved on, or ſoon 
after; a Day certain. A Hearing is the Arguing 
of a Cauſe by Counſel at the Bar; and a Judg- 


ment 
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ment is the laſt Act of the Houſe in a; Cauſe, 
entered in Writing, immediately after the Argu- 
ing, and whereby an End is put to the Cauſe. 


Theſe Definitions may be of no greater, Uſe to 
Solicitors ir regard to Practice, than if one ſhould 
ſay, a Petition is a Petition, or. a Motion is a, Mo- 
tion, and ſo forth. — But in Writing a Treatiſe, 
Definitions being intended for clearing.up, not for. 


obſcuring, Matters, will give Satisfaction to moſt, 
Perſons, on a dry Subject. 


All Appeals are brought in the, Houſe of Lords 
in the Form of Petitions ; every Appeal. is, to be. 
ſigned by two Counſel at leaſt. In preſenting an 
Appeal to the Houſe, it is moved by ſome Lord 


of the Houſe, whereupon it is, read, by, the 


Clerk, and an Order is made by. the Houſe, that 
the Reſpondent do put in his Anſwer within a 
Time limited. Afterward a, Day is appointed by 
an Order of the Houſe, for the Arguing of the 
Cauſe by Counſel; Caſes of both ſides are pre- 
pared, printed, and lodged in the Houſe, to be 
peruſed by the Lords, for their better Information, 
before and at the Hearing of. Counſel. The 


Counſel are heard, and the Lords give their 


Judgment, affirming, reverſing, or varying the 


Decree, Order, or Interlocutor of the Court 
below. | 


T his 


The retaining 
of Counſel. 


The particu- 
lar Form and 
Manner of 
retaining 


Counſel. 
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This is a general View of the Matter. The 
particular Forms and proceedings will hereafters 


be ſet forth. 


Of the Retaining of Counſel. 


is retained for A. B. againſt C. D. in the Houſe 


of Lords, and by lodging with the Counſel the. 


uſual retaining Fe ee. 


The particular Form of doing and going about 
this, is as follows. As ſoon as the London Solici- 


tor receives Inſtructions to retain Counſel for an 


Appellant in any Cauſe, he ſets down on a Piece 


of Paper the Names of the Plaintiff and Defen- 


dant in the Court below, annexing on the Mar- 
gin, what particular Court it is, and then, un- 
derneath, ſets down a Requeſ for retaining the 
particular Counſel defired to be retained” for the 


Party, together with the retaining Fee, the Soli- 


citor's Name, the Place of his Abode, and the 
Date of the Retainer, —But as a particular Form 
of ſuch a Requeſt in Writing will be more inſtruct- 
ing, the following Form is given as ſufficient to 


enable any Solicitor to adapt his Requeſt for a 
Retainer to any Caſe that can occur, 


Court 


I is uſual for Parties, as ſoon as there is a 
Proſpect of an Appeal to be brought, to re- 
tain proper Counſel; this is done by having an 
Entry made of it's proper and true Date in 
the Counſel's Retainer Book, that he the Counſel 


* * 
4 . * 
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Court of Chancery in} 
England or Ireland, or „ 
Court of | Exchequer in | A. B. Plaintiff. 
England, Scotland, or eB 
Treland, or Court of Seſ- C. B. Defendant. 
ſion, or any other Court | 
in Scotland, (as the Caſe | 


is.) 


J 


There being a Proſpect of an Appeal in this 
Cauſe, retain Mr. Attorney General to be of Coun- 
{el for the ſaid A. B. the Plaintift, in the Houſe of 
Lords, againſt the ſaid C. D. the Defendant. 


Paid retaining Fee to Mr. Attorney Gene- 
ral, 21. 26. | 


E. F. of Gray's Inn, Solicitor, for the 
ſaid A. B. 15 April 1773. 


If the Appeal has been entred before the Soli- 
citor is inſtructed to retain Counſel, inſtead of wri- 
ting A. B. Plaintiff, &c. it will be proper to write 
A. B. Appellant, and C. D. Reſpondent, and then 
it will be unneceſſary to mention on the Margin 
the Name of the Court below, from which the 
Appeal comes, but only to write, retain Mr. At- 
torney General, Mr. Solicitor General, Mr. For- 
reſter, Mr. Dunning, Mr. Madocks, or any other 
Counſel (as the Caſe is) to be of Counſel in the 
Houſe of Lords for A. B. Appellant, againſt C. D. 

C Reſpon- 


22 
Reſpondent, or for C. D. Reſpondent, aguinſt A. 
B. Appellant, (as the Caſe i NS * 


Having made out the Requeſt in Writing, the 
Solicitor, or his Clerk, goes with it, and the retain- 
ing Fee, to the Counſel's Chambers, Houſe, or Of- 
| fice, and at the Time of Lodging the ſame, takes 
care to have the Counſel's Retainer Book examined, 
inorder to know that the Counſel has not been al- 
| ready retained by, or for the adverſe Party ; and 
1 when a Counſel is thus fairly retained for any 
Party, he thereby becomes engaged to that retain- 
ing Party, and cannot regularly be concerned for 
the adverſe Party, without the retaining Party's 
Conſent. 


Beſides thoſe Retainers in particular Cauſes, it 
is ſometimes uſual to enter general Retainers with 
4 Counſel— Thus, retain Mr. Dunning to be of 
Counſel for 4. B. in all Appeals which ſhall be 
brought by him or againſt him, or wherein he ſhall 
be Appellant or Reſpondent, in the Houſe of 
Lords, during this Seſſion, or during the next en- 
ſuing Seſſions of Parliament, or during a Year, or 
two Years {as the Caſe may appear to be reaſon- 
able and proper) according to Circumſtances, limit- 
ing a reaſonable Time, ſo as not to prejudice the 
Counſel by a general Retainer, left altogether 
unlimited in Point of Time—The loweſt general 
retaining Fee I have ſeen given to Counſel in Ap- 
peals, was five Guineas, and Half a Guinea to his 
Clerk, in Caſes where the Retainer was intended 
[ to 


= + a” 
to operate or be effectual, only during the whole 
geſſion of Parliament. But if a general Retainer 
is intended to laſt longer than a Seſſion, the Fee 
ought to be increaſed in Proportion. 


Of PETITIONS and APPEALS to 
the Houſe of LorDs, whether from 
the Courts in England, Scotland, or 
Ireland. 


The For M of a PETITION and AH EAIL from Form of « 
Petition and 


the Court of Chancery, or Court of Ex- appeal from 


the Court of 
chequer in England, Scotland, or Ireland. Chancery, 


&c. in Eng- 
land, Scot- 
land, or Ire- 


To the Right Honourable the Loxps Spiritual land. 
and Temporal, in Parliament aſſembled. 


The Humble PETITION and Ar EAL of A. 
B. of Eſq; 


Sheweth, 


HAT E. F. of — (here ſet forth your 
Caſe) that your Petitioner ſometime in 
Term 1770, exhibited his Bill in the High Court 
of Chancery, or the Court of Exchequer, (on 
the Equity Side, in England, Scotland, or Ireland, 
as the Caſe is) againſt C. D. of Eſq; to be 

relieved, &c. (here ſet forth the 3 of the Bill) 
And to which =, the ſaid-C. D. appeared, and 


by 


4 
by his Anſwer inſiſted that, &c. (here ſet forth the 
material Parts of the Anſwer inſiſted upon by the 
Defendant againſt the Plaintiff's Bill). 


That your Petitioner having replied to the faid 
Anſwer, and the faid C, D. having rejoined, the 
ſaid Cauſe was at Iſſue, and divers Witneſſes being 
examined on both Sides, the ſame came on to be 
heard before the Lord High Chancellor of Grea: 
Britain, (or the Lord Chancellor of Treland,) the 
Day of ——-1 770, (or before the Barons of his 
Majeſty's ſaid Court of Exchequer in England, Scot- 
land, or Ireland, as the Caſe is) when, although 
the ſaid C. D. by his Anſwer, expreſſſy ſworn, c. 
(here ſet forth the Matters made out by his Anſwer, 
and for which you appeal) yet his Lordſhip was 
pleaſed, (or the ſaid Barons were pleaſed, as the 
Cale is) to Decree that, &c. (here ſet forth the 
Decree, and if there were any ſubſequent Proceed- 
ings before the Maſter, or any ſubſequent Orders, 
or the like, ſet forth the fame briefly). 


That your Petitioner is adviſed, that the ſaid 
Decree and ſubſequent Orders are erroneous, and 
not agreeable to Equity or Juſtice, and humbly 
Appeals therefrom to your Lordſhips. 


Your Petitioner therefore humbly Prays your 
Lordſhips will be pleaſed to Order the ſaid 
C. D. to put in his Anſwer to this your 
Petitioner's Appeal, in a Fortnight, (if 
from a Court in England) in five Weeks 

(x 
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131 


(if from! a Court 1n Ireland) and that Ser⸗ 


vice of your Lordſhips Order upon the ſaid 
C. Dis Solicitor or Clerk in Court, in the 
ſaid Cauſe, ſhall be deemed good Service; 
and that your Lordſhips upon hearing the 
| Merits of the ſaid Cauſe; will be pleaſed 
to reverſe or vary the ſaid Decree, and ſub- 
ſequent Orders in the ſaid Cauſe ; or grant 
to your Petitioner, ſuch other and further 
relief in the Premiſes as to your Lordſhips 
in your great Wiſdom ſhall ſeem meet. 


And your Petitioner ſhall ever pray, Vc. 


G. H. 
* K oo. Counſel. 


* "II 4 
— — 


*» 


The Form of a PETITION and A p- 
PEAL from the Court of Seſſion in 
Scotland. 


To the Right l the Lozp 8 Ge. 
(as before.) 


Form of a 

Petition and 
Appeal from 
the Court 
of Seffion in 


The Humble PeTITION wa Area of A. B. 9 


| Shewerh, 


HAT G. H. of ——— deceaſed, prior to 
the Year ——— had contracted Debts, to 
a larger Amount than the Value of his Eſtate, and 

D thereby 
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thereby having become inſolvent, his Creditors 
proceeded to Judgment and Execution againſt 
him: Some of them took Poſſeſſion of his real 
Eſtate, and others ſued out Execution againſt his 
Perſon, particularly the faid G. H. was in the Year 
—— twice arreſted upon a Caption or Capias, at 
the Suit of one of his Creditors, 

That, in this Situation, the ſaid G. H. did grant 
unto C. D. one of his Creditors, who was Uncle 
to him the ſaid G. H. an heritable Bond, (in the 
Nature of a Mortgage) over the whole of his real 
Eſtate, for a capital Sum of 1000 /. Sterling, bear- 
ing date the Day of whereupon the ſaid 
C. D. did take out a Charter under the Great 
Seal of Scotland, and was thereu pon infeoffed the 
Day of 


That E. F. the Son of the ſaid C. D. having, 
after his Father's Death, eftabliſhed a Title in his 
Perſon to the aforeſaid heritable Bond, as Heir to 
his Father, did bring an Action at his Suit, in the 


Court of Seſſion in Scotland, againſt the legal Re- 


preſentatives and Creditors of the ſaid G. H. in 
order to have his Lands or real Eſtate ſold by Au- 


thority of the Court, and to have the Creditors 


ranked and claſſed upon the Price or Purchaſe 
according to their ſeveral Intereſts. 


0 et 


© 9 | 

That your Petitioner, as being one of the de- 
ceaſed's lawful Creditor's, appeared to the ſaid Ac- 
tion, and finding that the whole of the Eſtate of 
the ſaid G. H. would be exhauſted by the ſaid 
heritable Bond, ſo as to leave nothing to your Peti- 
tioner, or any of the Creditors, other than tlie ſaid 
E. F. your Petitioner did object againſt the ſaid 
E. F. that the ſaid heritable Bond had been grant- 
ed by the ſaid G. H. to the faid C. D. his near 
Relation, after he the ſaid G. H. had become In- 
ſol vent and a notour Bankrupt, to the Prejudice 
and Defrauding of his other Creditors, and that 
agreeable to the Statutes in that Behalf, and alſo to 
the Common Law of Scotland, the ſaid heritable 
Bond ought to be reduced and declared void, ſo 
as to afford no Preference to the Perſon claiming 
under the ſame, to the Prejudice of the Bankrupt 
Grantor's other lawful Creditors. 


That the Court of geſſion allowed Parties to Here the 


bring Proofs ig regard to the Bankruptcy of the bein Ggures 

ſaid G. H. and his Circumſtances, at the Date of gia, but in f 
of the ſaid Bond; and a Proof having been accord- eg in 

ingly brought, the Court did, upon the — Day the Appeal * 

o pronounce the following Interlocutor : be Lords 


of Seſſion. 


00 Repel the Objections made to the heritable it Appealed 
« Bond aforeſaid, and prefer the ſaid E. F. to the 
2 Creditors of the Deceaſed.” 


Tut againſt this Interlocutor, your Petitioner | 
did put in a reclaiming Petition, upon adviſing 
whereof 


6 — — 
2 — 

TO EEC I Er CO ny 
_— 
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whereof with Anſwers, the Lords of Seſſion did by 


Interlocutor 1 
Iaterlocutor Interlocutor of Day of — adhere to their 


24 aporneg former Interlocutor, and did refuſe the Deſire of 


from, the Petition. 


That your Petitioner being adviſed; that the 
Interlocutors above xecited are contrary to Law 
and, Juſtice, and conceiving himſelf greatly ag- 
grieved thereby, does humbly Appeal therefrom . 
to your Lordſhips: 


Vour Petitioner therefore humbly prays your 
Lordſhips will be pleaſed to reverſe, vary, 
or amend the Interlocutors appealed from, 
and to order the ſaid E. F. to put in his 
Anſwer in Writing to this Petition and Ap- 
peal in four Weeks; and that Service of 
your Lordſhip's Order upon any of the 
Counſel or Agents of the ſaid E. F. in the 
Court of Seſſion in Scotland may be deemed 
good Service; or to grant to your Petitioner 
ſuch other Relief in the Premiſes as to 
your Lordſhips, in your great Wiſdom and 
Juſtice, ſhall ſeem meet. 


And your Petitioner ſhall ever pray, &c. 


—__— 


— . 
—_— w — 


Of Ingroſſing Appeals on Parchment. 


Appeals to be We: A | 
3 HE Petition and e being drawn, 


muſt be fairly tranſcribed on Parchment, 
in a common ſquare or round Hand, which 
| never 


IC F 


26. AD. 


nevertheleſs is called Ingroſing ; for Appeals being 
filed in the Parliament Office, to remain therein as 
a Matter of Record, it is an eftablifhed Practice, to 
bring them ingroſſed on Parchment only, as being 
more proper for permanent Cuſtody than Paper ; 
and the Clerks of Parliament will not receive an 
Appeal not ingroſſed on Parchment. 


Of the Signing of Appeals by Counſel. 


7 i H Is is regulated by a ſtanding Order of the — BR 
Houſe of Lords, of the Third of March ſEned by 


Counſel, and 


1697, in the following Words, „ Whereas by ing Order 34 
« the Rules and Orders of the Houſe of Lords, March 1697. 
for preventing the bringing of frivolous Ap- 
* peals, all Appeals are to be ſigned by two Coun- 
« fel. It is this Day ordered, That no Perſon 
<« whatſoever do preſume, as Counſel, to ſign any 
« Appeal to be brought into this Houſe for the 
future, unleſs ſuch Perſon hath been of Counſel 
in the ſame Cauſe in the Courts below, or ſhall 
« attend as Counſel at the Bar of this Houſe 
« when the ſaid Appeal ſhall come on to be 


<c heard.” 


| [ 14 ] 


| Of the Manner of preparing and ſign- 
| ing Scotch Appeals. 
Il — of p HOSE Appeals are generally drawn in 

re Scotland, by Scotch Counſel, The Peti- 


peas. tion is tranſmitted from Edinburgh, written on 
Paper, and ſigned by two Scorch Counſel concerned 
for the Party in the Court below; or, if it is 
tranſmitted unſigned by Counſel, or ſigned by one 
Scotch Counſel only, it muſt, before it is preſent- 


ed, be got ſigned in London, by two or one Coun - 

ſel; who ſhall attend as Counſel to argue the Cauſe 
on the Hearing ; and then the Appellant's Solici- 
tor gets the Appeal fairly tranſcribed on Parch- 
ment, and at preſenting the Parchment Petition 
to the Houſe, with the two Counſels Names copied 
to it, is, or ought to be, poſſeſſed of the Paper 
Petition, in caſe it ſhould be neceſſary to ſhew 
the original Subſcriptions of the Counſel. 


| Ki 


29ꝙͤ . —U—) 2 ee ng lies mm nes _— — 
wy * 


— 


Of the Moving of Appeals, at preſent- 
ing the ſame to the Houſe. 


Mannerof IT is an eſtabliſhed Form, that all Appeals and 
peas in he 1 other Matters brought to be proceeded on in 
the Houſe, muſt be moved by ſome Noble Lord, 


or Member of the Houſe. The Form of moving 
an Appeal is this: The Lord who undertakes to 
make 
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make the Motion, ſtands up at the Table, with 
the Parchment Petition in his Hand, mentions the 
Petition of ſuch a Party, in the Words of the Title 
thereof, and then the Prayer of the Petition ; after 
4 which, his Lordſhip moves the Petition may be read 
Ag to the Houſe ; the Clerk reads the Petition, and im- 
mediately the proper and uſual Order is made 
thereupon. The moſt uſual way of getting an 


Appeal moved is, for the Solicitor, when he brings 
his Appeal to the Houſe, to put it into the Hands 
of the Clerk Aſſiſtant, who gets ſome Lord to 
move it as a Matter of Courſe; but though the 
Clerk is willing to facilitate the Proceedings, it 
ſometimes happens, that he is ſo much engaged in 
: other Matters, and cannot command Time, for 
getting a Lord to move a particular Appeal, and 
3 therefore, it is the Buſineſs of the Solicitor, when 
he brings his Appeal, and apprehends auy Thing 
extraordinary, to prevent the reading or moving 
of his Appeal in the common Courſe, to apply 
to ſome Lord to move the Appeal, which no 
Lord converſant in that ſort of Buſineſs will de- 


cline. 


Of the Form of an Order made by the 
Houſe, on the Reading of an Ap- 
peal for the Reſpondent to anſwer. 


HIS Order is uſually in the following Form of an 


Order for 


Words, upon reading the Petition and Ap- — 


peal of A. B. complaining of an Interlocutor 


(Order 
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(Order or Decree, &c. as the Caſe is) and pray- 
ing, &c. It is ordered by the Lords Spiritual and 
Temporal, in Parliament aſſembled, that the ſaid 
C. D. (the Reſpondent) may have a Copy of the 
ſaid Appeal, and do put in his Anſwer thereunto 
in Writing, on or before the Day of 
next; and Service of this Order upon any of his 
Council, his Solicitor, Clerk in Court, or Agent 
in the Court below, ſhall be deemed good Service. 


Upon Engliſh Appeals, the Time limited in 
the Order for Anſwering is a Fortnight, Iriſh Ap- 


peals five Week's, and Scoth Appeals Four Week's 
[ from the Date of the Order. 


| Of the Number of Years or Time limit- 
| | ed for . 1 


, 


| N me th Go 43 e. 8 _ ep 29. 
1 22 HER 8 is 4 7 Vat for bringing Ap- 
| = 

| ing Appeals. peals, that is, a Number of Years after the 


Decree made, which being expired, no Appeal 
can afterwards be brought from or againſt ſuch 
Decree. 'This is regulated by a ſtanding Order 
Standing Of the 24th March 1725, which is in the follow- 
Much £2. ing Words, © Ordered, That no Petition of Ap- 
e peal from any Decree or Sentence of any Court 
« of Equity in England or Treland, or of any 
“ Court in Scotland, before this Time ſigned and 


cc enrolled, or extracted, ſhall be received by 
„this Houſe after five Years, to be accounted 


« from the Expiration of this preſent Seſſions of 
Parlia- 
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c Parliament, and the End of the next Seſſion en- 
ſuing the ſaid five Years: Nor ſhall any Peti- 
tion of Appeal from any Decree or Sentence of 
any of the ſaid Courts, to be hereafter ſigned 
and inrolled, or extracted, be received by this 
«© Houſe after five Years from the ſigning and and 


„5 
— 


” 
N 


5 
— 


R 
— 


A 
— 


* tence; and the End of fourteen Days to be ac- 
counted from and after the firſt Day of the 
© Sellion or Meeting of Parliament next enſuing _ 


- 
* 


By 4 


inrolling, « or extracting of ſuch Decree or Sen 8 


the faid five Years, unleſs the Perſon intitled to 
« ſuch Appeal be within the Age of twenty-one 
“ Years, or Covert, non compos Mentis, 20 
« ſoned, or out of Great Britain or Ireland; 

« which Caſe ſuch Perſon ſhall and may 0 at 
Liberty to bring his Appeal for reverſing any 
« ſuch Deeree or Sentence, at any Time within 
five Years next after his full Age, Diſcoverture, 
« coming of ſound Mind, Enlargement out of a 
cc Priſon, or coming into Great Britain or 1re- 
*« Jand, and fourteen Days to be accounted from 
ce and after the firſt Day of the Seſſion or Meeting 
« of Parliament next enſuing the ſaid five Years, 
« but not afterwards, or otherwiſe. 


AN 


— 
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Of the Times limited for preſenting 
Appeals. 

ſl Times limit- HERE are alſo certain Times limited, for 

1 fencing Ap- preſenting Appeals, regulated by a ſtand- 

ll Stand „ ing Order of the 13th July 1678. in the following 

j July 1673824 Words, © Ordered, That all Perſons who ſhall be 

lil C defirous to exhibit to this Houſe any Petitions 

l « of Appeal from any Court of Equity, do pre- 
« ſent their Petitions within fourteen Days, to be 


c accounted from and after the firſt Day of ever; 
e Seſſions, or Meeting of Parliament after a Re- 
<« ceſs, after which Time the Lords do declare 
ce they will, during every ſuch Sitting, receive no 
« Petition of Appeal, unleſs upon a Decree made 
« whilſt the Parliament is actually Sitting; in 
« which Caſe the Party who ſhall find himſclf 
« aggreived may bring his Petition of Appeal, 
« provided he preſents it to this Houſe within 
« fourteen Days after ſuch Decree is made and 
« entred in any Court of Equity in England or 


3 


« Wales, twenty Days in any of the Courts in 


"I — — —— — c Ms. a ww +6 


« Scotland, and forty Days in any of the Courts 
cc of Equity i in Ireland, 


By the above two ſtanding Orders, a Diſtinction 
occurs between the bringing of Appeals, and the 
preſenting of Appeals ; but the Difference conſiſts 
only in the different Times limited by the Orders : 
Bringing and preſenting are not in reality differ- 

| ent; 


MVS EVM | 
BRITANNICVM| 


— —— — — — —œ 


— 


— 6— ů — — EI — = 
—— — —— ——— — e — — — : nt ng - — 
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ent; when an Appeal is preſented, it is brought, 
and when it is brought, it is preſented. 


E Of Diſpenſing with ſtanding Orders in 


particular Caſes. 


T has been mentioned in the beginning of The flandiug 
this Treatiſe, that the Lords are not tied down 233 
by their ſtanding Orders, that they relax, depart Re 
from, or diſpenſe with them, when Circumſtances 

and good Reaſons require it. Suppoſe the Caſe, that 

a Petition and Appeal is within the Time li- 


mited for preſenting, tranſmitted from Scotland 


1 or Ireland, to the Appellant's Solicitor in Len— 
'2 dom, and that he, by Sickneſs, or ſome other 
3 Accident, becomes unable to preſent the Appeal 


within the limited Time, but afterwards doth pre- 
ſent the ſame a Day or two without the Time, in 
ſuch Caſe, the Houſe will receive the Appeal, in 
Caſe the Delay was not owing to any wilful Neglect 
or Default, and in all Cafes of the like Nature, 
where there has been no wilful Negle& or Default 
on the Part of the Appellant, or of his Solicitor, - 
where the Delay was unavoidable by Circumſtances 
or Accidents, and where the Party or his Solicitor 
can point out Inconveniencies to accrue to him from 


43 the not receiving of the Appeal, the Houſe will 

| receive the ſame, though preſented without the 
A Time limited : But in ſuch Caſe, the Appellant's 
1 Solicitor muſt apply by Petition to the Houſe; for 
7 it is a general Rule, that where there is a ſtanding 
F Ocder 
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Order of the Houſe, there can be no proceeding 
contrary thereto without a Petition, and an Or- 
der of the Houſe upon ſuch Petition, diſpenſing q 
with the ſtanding Order: A Petition in the E- 
above ſuppoſed Caſe may be in the following Form, | 


To the Right Honourable, Sc. 


The Humble PRTITION of A. B. 


Sheweth, 


Petition That your Petitioner did in due Time 


praying the 4 . "of > 
Houſe to diſ- tranſmit to London his Petition and Appeal 
penſe with a | | 


tanding againſt C. D. fram an Interlocutor of the 


Order, 
> Court of Seſſion in Scotland, of Date the 
Day of in order to be preſented to 


your Lordſhips, but the Time limited by 
your Lordſhips ſtanding Order for the pre- 
ſenting of Appeals being expired, from the Date 
of the ſaid Interlocutor, occaſioned by your Peti- 
tioner's Agent in London being indiſpoſed, and 
unable to do Buſineſs for ſome Days paſt. 


Your Petitioner therefore humbly prays your 
Lordſhips will be pleaſed to receive the ſaid 
Petition and Appeal, although not preſent- 
ed within the Time limited, and to diſ- 
penſe with your Lordſhips ſtanding Order 
in this Caſe. 


1 And your Petitioner ſhall ever Pray, &c. 


Il 1 E. F. Agent for the Petitioner, 
| IN... This 


on * : 
Py . IE Eo hw Ts 
* 3 3 ET * 
* 
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This Petition is to be preſented, ſigned by the 
Petitioner's Solicitor; and like all Petitions to the 
Houſe, muſt be moved by ſome noble Lord, or Mem- 
ber of the Houſe; at the moving thereof, the Solici- 
tor who ſigns it, muſt attend at the Door of the 
Houſe; for in every ſuch Caſe he is called to the Bar, 
and the Houſe queſtion him upon the Allegations of 


his Petition, in order to be ſatisfied about the 
Truth of the Allegations, without which the 


Houſe will not grant the Requelt thereof: Some- 
times it is put to the Solicitor to make an Affi- 
davit to the Truth of his Allegations ; and great 
Care ought to be taken, that nothing be ſet 
forth in the Petition but what is true, ſince the re- 
preſenting a Falſehood to ſo Honourable a Houſe, 
would be a high Indecency ; and beſides, if the 
Solicitor ſhould be detected in a Falſehood, the 


Houſe would cenſure or puniſh him. 


1 


Of Recognizance to anſwer Coſts in 
Appeals. 

e yo FTER an Appeal lodged, and an Order 

—_— made thereon for the Reſpondent to put in 

nw in ight his Anſwer, the next Step is for the Appellant 


to enter into Recognizance, to pay Coſts to the 
adverſe Party in Caſe the Houſe ſhall award the 
the ſame. This is regulated by a ſtanding Order 
ö the 27th of January 1710, in the following 
Jawary Words: Whereas, by Order of the twentieth 
TE « of November 1680, It is Ordered, That in all 
« Caſes upon Appeals to be brought into this 


« Houſe from the Courts in Meſiminſter-Hall. 


, « the Party or Parties Appellants, ſhall, before 
« any Anſwer to his or their Petition, give Se- | 
« curity to the Clerk of the Parliaments, by Re- 9 
«© cognizance to be entered into, to his Majeſty | 4 
<« in 100 J. to pay ſuch Coſts to the Defendant or 1 


« Defendants, in ſuch Appeals as this Court ſhall 
cc appoint, in Caſe the Decree or Judgment ap- 
ce pealed from, ſhall be affirmed by this Court: 
<« It is this Day Ordered, That in all Caſes of J e 
« Appeals to be brought into this Houſe from J 
< the Courts in Yeſtminſter-Hall, Morth-Britain, 
or Ireland, the Party or Parties Appellant, ſhall, 
“ within eight Days after ſuch Appeal received, 
give Security to the Clerk of the Parliaments, 
« by Recognizance to be entered in to his Ma- 


60 jeſtys, 


c 


[ 23 } 


reſty, of the Penalty of 200 /. Conditioned to 
pay ſuch Coſts, to the Defendant or Defend- 
« ants in ſuch Appeals, as this Court ſhall ap- 
c point, in Caſe the Decree or Judgment appealed 
from ſhall be affirmed; and if the Appellant or 
Appellants ſhall negle& or retuſe to give ſuch 
Security within the Time aforeſaid, that then 
the Clerks of the Parliaments ſhall inform the 


Houſe thereof, and the Appeal from chenoeforth 
to be diſmiſſed.“ 


** 


— 


* 


A 


* 


c 


* 


* 


c 


c 


* 


0 


5 


0 


** 


** 


If the Appellant himſelf is in London, he is 
the proper Perſon to enter into and ſign the Re- 
cognizance; if he is not in London, his Solicitor 
or ſome other Perſon for him muſt ſign i it: But in 
the Caſe where the Appellant is not in London, 
his Solicitor or any other Perſon cannot enter into 


the Recognizance for him, without Leave from 
the Houſe. 


Such Leave is obtained upon a Motion to be 
made by ſome Member of the Houle. 


Motion for 
The Solicitor makes out the Motion in Wri- —_— 
| ting, thus : nizance. 
A. B. Appellant. 
C. D. Reſpondent. 
May 


| 
| 
| 
| 


— 


— 
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May it pleaſe your Lordſhip to move, 


That E. F. may have Leave to enter into a 
Recognizance to anſwer Coſts on behalf 
of the Appellant, in this Cauſe, he (or ſhe) 
living (or being) in Scotland, or Ireland, 
or in the Country, (as the Caſe is.) 


The Solicitor goes to the Houſe with this Mo- 
tion, and puts it in the Hand of ſome Lord who 
moves it to the Houſe, and thereupon the Houſe 
makes an Order of Leave accordingly; after which 
the Clerk makes out the Recognizance, and it is 


ſigned. 


This is a proper Place to remark, that not- 
withſtanding the Order above recited, ſor the 
entering into Recognizances in Appeals, is general, 
ſo as by the Words thereof, to extend to all Ap- 
peals without Exception, yet, in Practice in the 
Houſe, there is an Exception made. 


No Recogni- Thus in Appeals brought, in the Name of 


zance entered 
into, on Ap- 
peals brought 


on behalf of 
the Crown. 


his Majeſty's Attorney General for England, or 
Advocate General, commonly called Lord Ad- 
vocate for Scotland, on behalf of his Majeſty ; 
it has been held in various Caſes, that no Re- 
cognizance is to be entered into, to anſwer Coſts 
in Appeals on behalf of the Crown, ſince Coſts 
are not awarded in any Court againſt the Crown. 


- 


Of 
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Of Service of an Order on an Appeal, 
for Reſpondent to Anſwer, Sc. 


HE Order may be ſerved upen the Re- Order on 
ſpondent, if in London, or upon his Coun- be ferved be- 


cil, Solicitor, or Clerk in Court, the very Day of — — 
its Date; or the next Day, or as ſoon as con- 
veniently can be, it may be ſent off to Ireland, 
or Scotland to be ſerved, but, for keeping the Ap- 
peal in Force, purſuant to the ſtanding Orders of 
the Houſe, due Care muſt be taken by the Ap- 
pellant's Solicitor, to enter into the proper Recogni- 
zance within the eight Days from the Date of the 


Order for Service; otherwiſe, or if the entering into 
Recognizance within the Time limited is omitted, 


the Appeal and the Order for Service thereon may 
drop and fall to the Ground of Courſe, and be 
good for nothing; and in ſuch Caſe the Reſpon- 
dent will be intitled to proceed to Execution upon 
his Decree, in the ſame Manner as if no ſuch 


Appeal had ever been brought o preſented. 


The Method of ſerving an Order for Service, Method of | 


made upon an Appeal, is by delivering a true Gries = 
Copy of the Order to the Perſon you intend to 
ſerve it upon, and at the ſame Time, ſhewing 


him the original Order. 


H When 


261 


| When the Order is ſerved, there muſt be an 
| 4; Affidavit of the Service indorſed. The Affidavit 
| is to be in the following Form : 


Afdaviteof A. B. Solicitor, Agent, or Clerk in Court, for 
C. D. the Appellant, within named (as the Caſe 
is) maketh Oath, that be this Deponent did upon 
the Day of ſerve the within Order of 

| Appeal upon Council, Solicitor, Agent, or 

| Clerk in Court (as the Caſe is) for E, F. the Re- 

1 ſpondent, within named, by delivering to him a 

true Copy of the ſaid Order, and at the ſame 

Time, ſhewing him the original Order. 


Sworn before, &c. A. B. 


If the Reſpondent is in England, and the Service 
is to be of an Order on an Appeal from any Court 
in England, the Affidavit of Service may be made 
| and ſworn at the Publick Affidavit Office of the 

Court of Chancery, in Symonds Inn, or before 
any Maſter in Chancery, either Ordinary or Ex- 
traordinary in England, or any of the Judges of 
the Courts of Weſiminſter, or Barons of Exche- 
quer, or any Magiſtrate, or public Officer having 
a legal Power or Authority for taking Affidavits. 
Alf the Reſpondent is in Ireland, and the Service 
is, to be of an Order on an Appeal from any 
Court in Ireland, the Affidavit is to be made 
and ſworn, either at the public Affidavit Office 

there, 
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there, or before any of the Maſters of Chancery 
there, or any of the Judges or Barons of Exche- 
quer there, or any Magiſtrate or public Officer 
there, having a legal Power or Authority of 
taking Affidavits; or if the Service has been made 
by a Perſon coming from Ireland to London, 
or any Part of England, ſuch Perſon may make the 
Affidavit in England, of the Service made in Ireland. 
IIf the Service is of an Order on a Scorch Appeal, 
and made in Scotland, the Affidavit is to be made 
before a Juſtice of the Peace, or an ordinary Lord 
of Seſſion, or a Baron of Exchequer, or any other 
Judge, or Magiſtrate there, having a legal Power 
and Authority to take Affidavits; but the moſt 
uſual way in Scotland is, to have ſuch Affidavits 
made and ſworn before a Juſtice of Peace, it 
being unuſual to trouble the Judges or Barons 
with ſuch Affidavits, and it being alſo uſual in 
the Houſe of Lords to read thoſe Affidavits of 
Service, made before a Juſtice of Peace in Scot- 
land, and to ſuſtain, and paſs them as Evidence, 
without Objection. 


Of 
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Peremptory 
Order for 


Anſwering. 


Standing 
Order 19th 


January 
1719. 


The uſual 
way of ob- 
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Of a peremptory Order for the Re- 
ſpondent to put in his Anſwer to an 
Appeal. 


HE Affidavit of Service is uſeful chiefly, 
and often neceſſary, to intitle the Appellant 
to go on to the hearing of the Cauſe, when the 
Reſpondent negle&s or refuſes to put in his An- 


ſwer in Time. — After the Time limited for put- 


ting in an Anſwer to an Appeal is expired, and 
not before, the Appellant's Solicitor may, if the 
Reſpondent hath not yet put in his Anſwer, ap- 
ply for, and take out, a peremptory Order upon 
the Reſpondent, to Anſwer purſuant to the ſtand- 
ing Order of the Houſe for that Purpoſe, bear- 
ing Date the 1 gth January 1719, which is in the 


following Words : © Ordered, That when, upon an 


« Appeal to this Houſe, an Order is made for 
« the Reſpondent to Anſwer thereto by a Time 


A 


limited, and no Anſwer is put in by that Time, 


* upon Proof made of due Service of ſuch Order, 
« a peremptory Day ſhall be appointed for put- 
<« ting in the Anſwer, without any further No- 
<« tice to be given to the Reſpondent.” 


The uſual way of obtaining a peremptory Or- 


raining a pe- der is this: The Appellant's Solicitor lodges in the 


remptory 
Order. 


Hands of the Clerk of Parliaments, the Or- 
der for Service made on the Appeal, with the 
Affidavit 
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Affidavit of Service indorſed, and upon the Clerk J 
reading of the Affidavit as a Matter of Courſe, the 
peremptory Order is made by the Houſe. But re- 
gularly, and in Uniformity to the Proceedings in 


general in the Houſe, a peremptory Order ought 
to proceed upon a Motion in this F orm : 


A. B. | A pellet 
C. D. Reſpondent. 


The Order made upon the Reſpondent to put 
in his Anſwer to this Appeal having been ſerved 
upon him, as by Athdavit of the Service now 
lodged in the Hands of the Clerk of Parlia- 
ments, doth and may appear, and the Time li- 


mited for nene bag paſt, and no Wr * 


put in; 5 5 


Y it glas your 1 to. mare that 
aa peremptory Order may; be, made, upon 

3 to put in his Anſwer in a 
Meek, un * cer Vobes. to be 


n. l Ts 


ii 


The Tine razed by, a e e Order, to 
puto in ian; Anſwer; is always a Week. from "the Date 
ol ſuch. Order; and, impacgiately al 175 the <xpira- 
tion of the Week, the Appellant” $ Solici Fig 1100 
apphyeto the Houle, by Motion, 0 ets 


au ſe 
Auf Ter 


— appointed 5 heard Ex Parte, i Anſv wer = 


15931911 2 ting! 


L been 


78 800 : 
514 10 & L Hino 9112 9. 
** _ 4 
A 


Motion for 
Obtaining a 


perempeney 


Motion for 
having a 
Cauſe ap- 
pointed for 
hearing. 


' 


9 
deen put in: Such Motion may be in the follow- 
ing Form : 


A. B. Appellant. | 
C. D. Reſpondent. 


The Reſpondent not having yet put in his An- 
ſwer to the Appeal in this Cauſe, notwithſtanding 
a peremptory Order was made upon him for chat 


Purpoſe; 


May it pleaſe your Lordſhip to move, chat this 
Cauſe may be appointed for hearing Ex 
parte, on the Day of —— or im- 
mediatel y after thoſe already appointed. 


And this Motion being made, the Houſe will 


make an Order accordingly, appointing the Cauſe 
to be heard on a Day certain, or immediately after 


thoſe already appointed, and will proceed to hear 
the Cauſe on that Day, Ex parte; but if the Re- 
ſpondents will apply in Time, to be let in to be 
heard, and will at leaſt ſhew himſelf diſpoſed to 
argue the Cauſe and inſtru his Counſel for that 
Purpoſe, he will, though with a bad Grace on his 
Part, be let in to argue, notwithſtanding his not 
putting in his Anſwer in due Time; and he may, 
upon a Petition to the Houſe, have the Hearing 
put off, if he can aſſign good Reaſons therefore. 
But theſe Things will be better underſtood from 
what ſhall be hereafter ſet forth, coneerning the * 
Py and putting off of Hearings. 


Of 
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Of Anſwers to Appeals. 
Uppoſing the Reſpondent in an Appeal wil- ect 
ling to have the Cauſe argued and finiſhed 
as ſoon as may be, in ſuch Caſe he may immediate- 
ly after the Appeal is lodged, even without wait- 
ing till the Order of Appeal is ſerved upon him, 
put in his Anſwer: In Order thereto, his Solici- 
tor being adviſed of the lodging of the Appeal, 
takes out an Ofhce Copy thereof, and then pre- 
pares and puts in the Reſpondent's Anſwer : At the 
fame Time, if upon a Complaint of the Appellant 
againſt the Reſpondent for Precipitancy or too much 
Hurry, it ſhall appear to the Houſe that ſuch Com- 
plaint is well founded, the Houſe will relieve the 
Appellant by putting off the Cauſe; and if there 
are many Cauſes in their Paper ſtanding for hearing, 
by ordering the precipitated Cauſe to ſtand at the 


the very Foot of the Paper, to be heard after all 
thoſe already appointed. 


There are two forts of Anſwers, one General, 


another Special ; a One Anſwer i is of the 
following Form : 


The Anſwer of C. D. to the Petition and Ap- A geenl | 
peal of A. B. - | bo Appeal. 


This Reſpondent not confeſſing or acknowledg- 
ing all or any of the Matters and Things in the 
ſaid 
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ſaid Petition and Appeal mentioned to be true, as 
the ſame are therein ſet forth, and reſerving to 
himſelf all Benefit and Advantage by reaſon of the 


Errors, Defects, and Imperfections of the ſaid Appeal 
. and by reaſon of the Forms, Matters, and Things 


of and in the ſaid Appeal contained, for Anſwer 
thereunto, faith, that he doth admit, the Court of 
Chancery (or the Court of Exchequer in England, 
or Ireland, as the Caſe is) did make ſuch Dectee 
or Order (or the Court of Seſſion in Scotland, did 
make and pronounce ſuch Interlocutors as the Caſe 
is) as in the ſaid Petition and Appeal is or are men- 
tioned and complained of; but as to the Dates and 
Contents of ſuch Decree, Order, or Interlocutors, 
(as the Caſe is) the Reſpondent doth, for great er 
Certainty, refer to the Decree, Order, or Inter- 
locutors (as the Caſe is) themſelves, when they ſhall 


be produced; but the Reſpondent is adviſed and 


Nature of a 
ſpecial An- 
ſwer. 


humbly apprehends that the Decree, Order or In- 


terlocutors complained of, is or are agreeable to 


Law, Equity, and Juſtice, and therefore humbly 
hopes the ſame will be Affirmed, and the 5 


diſmiſſed With Coſts. 


1 A. nat OW the ent 


A ſpecial Anſwer is, when the Facts in the 
Cauſe, or ſome of them are ſtated, or recited, and 


ſome ſpecial Matter ſet forth by way of Anſwer, 


either upon the Merits of the Cauſe, or upon any 


Defect or Imperſfection in point of Form diſoovered 


in 
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in the Appeal, ſuch as that there are not proper 
Parties, or that the Decree, Order, or Interlocutors 
appealed from, did not become final in the Court 
below, but are and remain under Review or Re- 
hearing by Appeal, or by a Reclaiming Bill, or that 
the Date or Dates of the Decree, Order, or Inter- 
locutors are erroneouſly ſtated or ſet out in the 


Appeal, or the like; but the Nature of a ſpecial 


Anſwer does not admit of a particular Form; bg- 


cauſe every ſpecial Matter muſt be ſet out, accord- 
ing to the ſpecial Circumſtances thereof ; and by 
attending to the above Form of a general Anſwer, 
it will be eaſy to make out a Special one; in the 
preſent Practice, however, ſpecial Anſwers are ſel- 
dom uſed, and they are not neceſſary; for the 
Errors and Defects of Appeals when lodged in Point 
of Form or Matter, may afterwards be amended by 
Appellants as ſoon as diſcovered, always before 
the Hearing, without being ſet forth or mentioned 
in the Anſwers; beſides the Anſwer, though very 
proper to be put in for the ſake of Regularity in 
the Proccedings, and in order to aſcertain to the 
Houſe, that no undue Advantage has been, or is 
to be taken of the Reſpondent, by hurrying on 
the Cauſe to a Hearing Ex parte of the Appellant, 
need not be ſpecial or particular; and the more 
general an Anſwer is, the better. 


Special Au- 
ſwers not 
neceſſary. 


of the  Ingrofling of Aer on Parchs 
ment, and entering the ſame when 
put in. 8 | | 


A ET: Al Rrert muſt be lodged i in the Houſe, 
Anſwers to 


Ingroffed i in the common Square or Round 
be Ingroſſed 
on Parc Hand on Parchment, in the ſame Manner as 


ment—And 


Indorſed of Appeals; and in lodging an Anſwer, the Solicitor 
the Date they me” Ne 

are brought has only to put it in the Hands of the Clerk, 
85 who thereupon marks the Day it is brought in; 
and this is regulated by the following ſtanding 
Order of the 5th of April 1720, * Ordered, That 
hen any Anſwer to an Appeal ſhall be put in 
for the future, the Clerk to whom it ſhall be 
delivered, do immediately Indorſe thereon the 
Day on which ſuch Anſwer is brought in; 
« and that the Names of the Parties Anſwering, 
« and to whoſe Appeals ſuch Anſwers are put in, 


<« be the ſame Day entered in the Journal of this 
« Houle. 


8 ; 
Order.of 5th 
April 1720, 


A 
A 


A 


c 


c 


A 


A 
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of Anſwering Appeals after the Deter- 
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cc 


- mination of the Seſſion of Parliament 


when the Order for Anſwering was 
made. 


H I 8 is ad 5 the following ſtand- Aeg 


Appeals after 


ing Order 28th, March 1735, Upon Re- 
port from the Lords Committees appointed to 
conſider of the ſtanding Orders of this Houſe, 
in relation to the putting in of Anſwers to Ap- 
peals, it is Ordered and Declared by the Lords 
Spiritual and Temporal in Parliament aſſembled, 
That when upon an Appeal to this Houſe, an 
Order hath been or ſhall be made for the Reſpon- 
dent or Reſpondents to Anſwer thereto by a I ime 
limited, if the Seſſion of Parliament wherein 
ſuch Order hath been or ſhall be made, ſhall de- 
termine before the Time ſo limited for anſwer- 
ing ſhall be expired, and no Anſwer ſhall be 
put in during the ſame Seſſion ; Service of ſuch 
Order upon the Reſpondent or Reſpondents to 
ſuch Appeal, by the Space of five Weeks at the 
leaſt before the firſt Day of the then next 
Seſſion, ſhall be deemed good Service, and 
the Appellaat may apply to this Houſe for a 
peremptory Day for putting in the Anſwer, in 
caſe the Reſpondent or Reſpondents ſhall not 
put in his or their Anſwer within three Days, 
to be computed from the firſt Day of the next 


Seſſion of Parliament.“ 
Of 


mination of 2 


Order 28th 
March 1735. 


1 0 
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Of Appeal by ſtanding Orders diſmiſ- 
= ſed, for want of being proſecuted or 
1 | anſwered. 


HIS is regulated by the two following 
bo Appeals diſ- 
i miſſed for 


ſtanding Orders, of one and the fame 
| want P' Date, big. 5th April 1720; * Ordered, That ſuch 
| Order ih « Appeals as have been preſented during this 
l| Aprit172® « geſſion, to which no Anſwers have been or 
« ſhall be put in during this ſeſſion, and all ſuch 
Appeals as ſhall be preſented in any ſubſequent 
e Seffion, to which no Anſwer ſhall be put in 
« during the fame Seſſion; if neither the Appel- 


« Jant within eight Days, to be accounted from 
ce and after the firſt Day of the next Seſſion or 
Meeting of Parliament, ſhall apply to this Houſe 
< to appoint a peremptory Day to Anſwer nor the 
“ Reſpondent put in an Anſwer, within the ſaid 
ce eight Days, ſuch Appeals ſhall ſtand diſmiſſed ; 
e but without Prejudice to the Appellants preſent- 


ing any new Appeals thereafter, as they ſhall be 
« advited.” 


Standing 5th April 1720. © Ordered, That ſuch Appeals 

rder 5th 

April 1720. © as have been preſented during this Seſſion, to 
«© which Anſwers have been or ſhall be put in 
« during this Seſſion, and for hearing whereof no 
« Day hath been or ſhall be appointed in this Seſ- 
« ſion; and all ſuch Appeals as ſhall be preſented 
« in any ſubſequent Seſſion, to which Anſwers 
“ ſhall be put in during the ſame Seſſion, and for 


« hearin g 
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« hearing whereof no Day ſhall be appointed in 
ec ſuch Seſſion; if neither the Appellant or Re- 
„ ſpondent ſhall apply to this Houſe within eight 
„ Days, to be accounted from and after the firſt 
Day of the next Seſſion or meeting of Par- 
„ lament, for a Day of hearing, ſuch Appeals 
<« ſhall ſtand diſmiſſed, but without Prejudice to 


to the Appellants preſenting any new Appeals 
<« thereafter, as they ſhall be adviſed.” 


Of Croſs Appeals. 


N ſome Caſes, it becomes neceſſary for Re- Crov Ap- 
. peals. 
ſpondents to put in Croſs Appeals. -He who 


is acquainted with Law Proceedings, and un- 
derſtands the Nature of an Appeal, will readily 
comprehend the Nature of a Croſs Appeal. A Cauſe 
in which a Croſs Appeal is brought, is called a 
Double Cauſe ; the Appeal is called the Original 
Appeal, to diſtinguiſh it from the Croſs Appeal: 
As under an Original Appeal, the Appellant 
aims at the obtaining a Reverſal of ſome Decree, 
Order, or Interlocutor ; ſo by a Croſs Appeal, the 
Reſpondent in the Original Appeal aims at a Re- 
verſal of ſome Order or Interlocutors, or Part of 
an Order, Interlocutor, or Decree, in the ſame 
Cauſe, which the original Appellant complains of. 


The general Nature of ſuch Cauſes in the Court 
below, where Croſs Appeals are neceſſary, may be 
explained thus. A. B. the Plaintiff files his Bill, 
L or 
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or brings his Action againſt C. D. the Defendant, 
to recover a certain Eſtate, which the Plaintiff 
avers to be wrongfully held and poſſeſſed by the 
Defendant ; and the Plaintiff urges that he is in- 
titled to the Eſtate under a certain Deed made by 
G. H. deceaſed, the late Owner or Proprietor of 
the Premiſes, and alſo under another Deed there- 
of, made by E. F. deceaſed. The Defendant in 
Poſſeſſion of the Premiſes pleads, that he alone 
is intitled to the Eſtate, as rightful Heir at Law 
to — - deceaſed, and that both the ſaid E. F. 
and G. H. were by a certain Deed reſtrained from 
aliening or conveying, and they had not in them a 
Power of making the Deeds claimed upon by the 
Plaintiff, The Court finds that the Plaintiff is 
intitled to the Eſtate, under the Deed of E. F. 
but not under the Deed of G. H. for that G. H. 
was reſtrained from making ſuch Deed, but E. F. 
was not under any Reſtraint, Here in this ſup- 
poſed Caſe, two Grounds have been urged by the 
Plaintiff, one under the Deed of E. F. the other 
under the Deed of G. H. the Court finds One of 
them good, the Other bad; but the One being 
found good, is ſufficient for the Plaintiff to come 
at the Eſtate. The Defendant brings an Appeal 
complaining of the Decree of the Court below, 
ſo far as it found the Plaintiff intitled to the Eſtate 
under the Deed of E. F. In ſuch Appeal nothing 
can be argued, but whether the Decree is right 
upon the Deed of E. F; but it is the buſineſs of 
the Plaintiff, who 1s now Reſpondent in the Appeal, 


to 
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to bring the other Part of the Decree or Cauſe 
in queſtion alſo, in order to be argued, that is, 
whether he is not intitled to the Eſtate under the 
Deed of G. H. for though this Point was given 
againſt him below, it may not be a clear Point, 
and it may be given for him in the Houſe of 
Lords. For the Purpoſe thereſore of having this 
Matter argued and determined, the Reſpondent 
brings an Appeal, complaining ſo far as the Court 
below have found that he was not intitled to the 
Eſtate under the Deed of G. H. and this is properly 
called a Croſs Appeal, being in Oppoſition to the 
Original Appeal, and intended to avoid the Effect 
thereof; for tho* Part of the Decree ſhould be Re- 
verſed under the Original Appeal; yet, if the other 
Part ſhould be allo reverſed under the Croſs Appeal, 


the Reſpondent ſhall carry the Cauſe, and the Ap- 
pellant ſhall win nothing. 


The Form of a Croſs Appeal is the ſame as that 
of an Original Appeal, only it muſt have the Title 
of Petition and Croſs Appeal: It is preſented and 
moved to the Houſe in the ſame Manner, and an 
Order is made upon it, as upon an Original Ap- 
peal. Whether Recognizances are to be entered 
into in Croſs Appeals, does not ſeem to be ſuffi- 
ciently ſettled in Practice; for though they are en- 
tered in many Croſs Appeals, yet in ſome they have 
been omitted, and not required by the Clerk of 
Parliaments : But if one examines the Nature of 
the Thing, it may appear, that Recognizance is 

not 
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not at all neceſſary in Croſs Appeals; the Order 
| made for a Reſpondent in a Croſs Appeal to Anſwer, 
| 36 may be ſerved upon him in the fame Manner, as 
an Order on an Original Appeal is ſerved ; but 
the Appellant in a Croſs Appeal, being Reſpon- 

| 


3 dent in an Original Appeal, er? e Contra, 
| whereby both Parties are in the Field, there is 


no Neceſlity for ſerving the Order upon the Re- 
iff ſpondent in the Croſs Appeal; and generally his 
| | Solicitor puts in his Anſwer forthwith, without a- 
11 | biding a Service of the Order upon him. 


Time limites There is a Time limited for bringing in Croſs 
for Croſs Ap- 


— Appeals, as by the following ſtanding Order 8th 
Order — March 1763, © Ordered, by the Lords Spiritual 
ce and Temporal in Parliament aſſembled, That 
ce for the future, if the Repondent or Repon- 
« dents to any Appeal depending in this Houſe, 
« ſhall be defirous to exhibit a Croſs Appeal, 
« they ſhall preſent the ſame within one Week 
cc after their Anſwer put in to the Original Ap- 
<« peal, otherwiſe the ſame ſhall not be received.” 


A 


An Anſwer to a Croſs Appeal is of the ſame 
Form with that to an Original Appeal, and is 
lodged in the Houſe in the ſame Form and Man- 
ner, only the Title of the Anſwer muſt be, The 


Anſwer of A. B. to the Petition and Croſs Ap- 
peal of C. D. 


Of 
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Of ſome Particulars relative to Ap- 
peals from North Britain. 


N regard to Petitions and Appeals from {Vorth some pecvfi. 


Britain, moſt of them are prepared by the «© appeats 


Counſel or Agents of the Appellants in Scotland ; Ban. 
they are generally preſented to the Houſe, ay 
tranſmitted from Edinburgh without Alteration, 
other than reforming ſuch Expreſſions as require 
it, and ingroſſing them fairly on Parchment ; for 
the Party's Solicitor in Londam, who has not an 
Opportunity of knowing the Matter of the Cauſe, 
until ſuch Time as the Extract or Exemplifica- 
tion of the Decree, or the printed Proceedings 
are ſent him, which is ſeldom fo early as the pre- 
ſenting of the Appeal, cannot corre& the Errors 
of or in ſuch Appeals as are thus tranſmitted 
and preſented ; he can only correct the Matter of 
Form or Expreſſion : Hence it happens, that there 
are ſometimes Defe&s and Imperſections in thoſe 
Appeals, unknown to the Appellant's Solicitor, un- 
til they are objected to on the Part of the Reſpon- 
dent, whoſe Solicitor generally gets the Extract 
or Exemplification of the Decree, before the put- 
ing in of his Anſwer. The Imperfections com- 
monly found in Appeals are, that they want pro- 
per Parties, by omitting to make ſome of thoſe 
who were Parties in the Cauſe below, Parties to 
the Appeal; that the Dates of the Interlocutors 
M are 
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| are wrong; that the Interlocutors, or ſome of them, 
| 1 are erroneouſly ſet forth in the Words thereof, or 
N ſome Interlocutor omitted. 


| Of the amending of Appeals. 


Amending 


Efects in Appeals muſt be amended in due 
. Appeals. 


Time, before it is too late, before the 
Caſes are printed, for if when the Caſes are 
printed, and the Day of hearing the Cauſe is at 
Hand, Application be made to the Houſe for Leave 
to amend the Appeal, there will be Langer of 
Coſts being given to the Reſpondent. No Appeal 
can be amended without an Order of the Houſe 
for that Purpoſe; to obtain which, the Solicitor 
muſt prepare a Petition in ſuch Form as follows: 


Petition for . Appellant. 


Leave to a- 


3 . Reſpondent. 


To the Right Honourable the Lo RDS, &c. 


The Humble Pxrrriox of the Appellant, 


Sheweth, 


That your Petitioner hath lately diſcovered cer- 
tain Errors and Defects in his Appeal in this Cauſe. 
That E. F. and G. H. were Parties to the Cauſe 
below as well as the ſaid C. D. Reſpondent, but 
are omitted to be made Parties to the Appeal. 


That 
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That the Order, Decree, or Interlocutor of the 
Court below, is ſet forth in the ſaid Appeal, in 
theſe Words, &:c. and the Date thereof is ſet forth 
to be the Day of But the ſame is de- 
ſective in the Words, in fo far as after the Words 
Preſcription Poſitive and, the Word Megative ought 
to have. been added; and the ſame is alſo er- 


roneous in the Date, for the true Date thereof is 
the — Day of 


Your Petitioner therefore humbly prays your 
Lordſhips to Order, That he may have 
Leave to amend his Appeal in the Particu- 
lars above ſet forth; and he amending the 
Reſpondent's Copy. | 


And your Petitioner ſhall ever pray, &c. 


J. Q. Agent for the Petitioner. 


At the Moving of ſuch Petition in the Houſe, 
it will be proper for the Reſpondent's Agent to 
attend the Houſe, in order to go to the Bar, with 
the Petitioner's Agent to anſwer, in caſe the 
Queſtion is aſked, that he, on the Part of Re- 
ſpondent, hath no Objection to the amending of 
the Appeal, in the Manner prayed by the Petition ; 
and in caſe the Reſpondent's Agent ſhall ſhow 
himſelt backward to appear at the Bar, from an 
Inclination to have Matters poſtponed, or from 
ſome other View; it will be proper for the Ap- 


pellant's 


* 
orm of No. Take Notice, that on 
tice to the 
adverſe 
Agent. 
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pellant's Agent, two Days before the preſenting 
of this Petition, to give the Reſpondent's Agent 


Notice thereof in Writing. 


Such Notice is to be in the following Form : 


. . Appellant. 
6 Reſpondent. 


Day neit, or : as 
ſoon after as conveniently may be, a Petition will 
be preſented to the Right Honourable the Houſe 


of Lords, on behalf of the Appellant, praying, that 


he may have Leave to amend his Appeal, by ma- 
king and Parties thereto, and by &c. 


E. F. Agent for the Appellant. 
Dated this Day of — 177 5 
To G. H. Agent for the Reſpondent. 


* * 


The giving of this Notice to the adverſe Agent, 
will render it his Duty to attend, when the Pe- 


tition is moved; for if he ſhall not attend aſter 


regular Notice, he will be liable to the Diſpleaſure 
of the Houſe, and may be cenſured. 


In this Proceeding about the Amending of an 
Appeal, the Application is ſuppoſed to be made 
by the Appellant ; but an Application to Amend, 
may alſo be made by the Reſpondent, who has 
an Intereſt, that all the Proceedings be carried on 
regularly without Errors or Defeats: The ſame 
Form of Application, ſet forth for the Appellant, 


will 


=. 
will alſo ſuit the Reſpondent, mmutatis mutandis; 
only take Notice, that in caſe where the Reſpon- 
dent preſents a Petition to have an Appeal amend- 
ed, the Prayer of the Petition muſt be, that the 
Appellant may be ordered to amend his Appeal, in 


the Particulars ſet forth, and to amend the Re- 
ſpondent s Copy. 


If after a Reſpondent hath put in his Anſwer, 
an Appeal be amended regularly, a new Anſwer 
ought to be put in to the amended, Appeal but ſuch 
new Anſwer cannot be put in, unleſs an Order of 
Leave from the Houſe be obtained for withdrawing 
the former Anſwer, and for putting in a new One. 
And hence it follows, that it the Appeal is amend- 
cd, after the Reſpondent hath put in one Anſwer, he 


ought to have the Coſts thereof awarded to 
him ; it being unreaſonable, that the Reſpondent 


ſhould be put to Charges by the Negle& or Blun- 
ders of the Appellant. 


In order to obtain Leave for withdrawing an 
Anſwer, and for putting in a new Anſwer, a Pe- 
tiiion mult be preſented in the Form following: 
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A. B. Appellant. 
C. D. Repſondent. 


To the Right Honourable, Se. 
The Humble PzrITIoN of the Reſpondent, 


Sheweth, 


Petition for 
Leave to 


HAT the Appellant having amended his 
18 © Appeal in this Cauſe, after that the Re- 
| 1 ſpondent had put in his Anwſer thereto, it is ne- 
5 ceſſary for the Reſpondent to withdraw that An- 
Mi ſwer, and to put in an Anſwer to the amended 


| fi 1 


| | He therefore humbly prays your Lordſhips 
will be pleaſed to Order, that Leave be 
| given to the Reſpondent to withdraw his 
Ut. former Anſwer, and to put in his Anſwer 
to the amended Appeal. 


And your Petitioner ſhall ever pray, &c. 


1 E. F. Agent for the Reſpondent. 


If the Reſpondent does not voluntarily prefer 
ſuch a Petition and obtain a proper Order, and 
put in his Anſwer, the Appellant may proceed 
| againſt him by a new peremptory Order as before, 
Wl and may have the Cauſe ſet down Ex parte, with- 
| | out an Anſwer to the amended Appeal. 


Of 
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Of withdrawing an Appeal, and diſ- 
miſſing an Appeal. 


T happens ſometimes, that the Appellant finds 
I it expedient for him to withdraw his Appeal, 
which he cannot do without obtaining an Order 
of Leave from the Houſe for that Purpoſe. To 
obtain ſuch Leave, he muſt offer a Petition in the 
following Form : 


A. B. Appellant. 
GG OD: Reſpondent, 


To the Right Honourable, &c. 


The Humble Petition of the Appellant, 


Sheweth, 


That your Petitioner now finds it expedient Petition for 
Leave to 


for him, purſuant to advice from his Counſel, to wichdraw an 
withdraw his Appeal. | 1 88 


He therefore humbly prays your Lordſhips will 
be pleaſed to Order that your Petitioner may be 
at Liberty to withdraw his Appeal in this Cauſe. 


And your Petitioner ſhall ever pray, &c. 
E. F. Agent for the Appellant. 


3 | Before 


— — — — 


_ — — _ — — 
. pes PR - — — » . — — — * — - — — — — 
— — yy - —— * * — — _ —— — - W—_ _ — — — — — — — — 
— - — — - — - — —— —— — _ - - 
- - 2 = — * — * — as 
1 — — — — — — — =. — - * 
- > - — __- — = 7 — - — 2 — 


—_ 


a 


2 - a — _ — = 
= — — — _ - — — — — — - 
K — — — — - — — — — — — - 4 — — — 
: ; * - it; - n 2 — 
: — — — _ = — 2 — 
— — 2 — — —2— — — — — — — — — — —— — 
— — : - — — © — — 27> < — — — — — — — — - ” — ” — — — — — 7 — — 
3 — q " — — — * - _ - — = 1 — 2 — — we - * _ 4 2 2 — — n - — — 
—— nere IEEE Lodi. MES. AE co hea 4 3 > — — — * * 4 
= te — % 4 „ 1 _ <4 — —— — * — — — P — — — — — —— — — — * - — 


— 


19 
- 
44 
1 q 
wo 
* 
j : 
T: 
is 
# ü 
4 
- 
l 
= 4 
t | J 
| 
| , 
1. 
. 
i 
- 
[1 4 
ſ $41 
! 1 
1 ® 
j . 
= 
"1 
Ss 
- ö 
4 
' | 


[ 48 ] 


Before the putting in of this Petion, two Days 
Notice ought to be given to the Reſpondent's 
Agent, in the ſame Form as the Notice already 
ſet forth ; but the Houſe will not, without very 
particular Reaſons, make an Order tor withdrawing 
the Appeal, nor without, at the ſame Time, or- 
dering the Appellant to pay the Reſpondent's Coſts, 
nor in ſome Caſes, without the Conſent of the 
Reſpondent's Agent, declared at the Bar or in 
Writing ; for there may be particular Circumſtances 
in a Cauſe, to render it unjuſt to permit the Ap- 
pellant to withdraw his Appeal, and fo to leave 
him at Liberty, at the Diſtance of two, three or 
four Years afterwards, to bring a new Appeal in 
the ſame Cauſe which he will not be barred from 
doing, by the withdrawing of his former Appeal. 


In a Caſe, where Parties make up Matters ami- 
cably, before the Hearing, Application may be 
made to the Houſe, for an Order to have the 
Appeal diſmiſſed, which is to be obtained upon 
a Petition to the Houſe, in ſuch Form as follows : 


Ac: 
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9 Appellant. 
C. D. | Reſpondent. 


To the Right Honourable the Lorxps Spiritual 
and Temporal in Parliament aſſembled. 


The Humble PR TI Io of the Appellant, 
Sheweth, 


That upon the Day of 


laſt your Petition for 
an Order to 


Petitioner preſented his Appeal to your Lordſhips — 2 


againſt the ſaid C. D. Complaining of a certain 
Decree or Order of the Court of (or of a 
certain Interlocutor, or certain Interlocutors pro- 
nounced by the Court of Seſſion in Scotland) But 
your Petitioner, and the Reſpondent being now 
come to an Agreement, concerning the Matters 


in Queſtion, under the ſaid Appeal; 


Your Petitioner therefore humbly prays your 
Lordſhips will be pleaſed to Order, that 
the ſaid Petition and Appeal be diſmiſſed, 


the Agent for the Reſpondent conſenting 
thereto. 


And your Petitioner ſhall ever pray, &c. 


E. F. Agent for the Petitioner. 


O Of 
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Of the ſetting down or appointing of 
Cauſes for Hearing. 
Appointing 


Cauſes for 
Hearing. 


FTE R an Appeal is lodged, and an An- 
ſwer put in, if both Parties are willing to 
proceed to a Hearing of the Cauſe, as ſoon as may 
be, either the Appellant or Reſpondent may apply 
to the Houſe to have the Cauſe appointed to be 
heard on a Day certain, or immediately after 
thoſe already appointed: For this Purpoſe, a 
Motion muſt be made out in the Form following: 


A. B. Appellant. 
C. D. Reſpondent. 


The Reſpondent in this Cauſe having put in 
his Anſwer to this Appeal, 


The Appellant therefore humbly prays your 
Lordſhip will pleaſe to move, 


Motion for That this Cauſe may be appointed to 
2 be heard on day the —— Day 
of- - next, (or immediately after 


thoſe already Appointed.) 


In fixing a .Day for the Hearing, due Con- 
ſideration ought to be had of the Cauſes already 
appointed, ſo as the hearing of your Cauſe may 
not interfere with others; and Care ought to be 


taken 


1 

taken to name a Day, or that the Hearing ſhall come 
on at ſo convenient a Diſtance, that the Counſel 
and Solicitors may be well prepared in all Things 
for the Hearing ; but, except in Cauſes where 
both Parties proceed in Concert, the Solicitor, who 
applies to have the Hearing appointed, does not 
much regard the Convenience of the adverſe 
Party, eſpecially in Scotcb Appeals. Upon the 
making of the above Motion in the Houſe, an 
Order will bz made accordingly, appointing the 
| Cauſe to be heard, upon the Day, or at the Time 
mentioned in the Motion. 


This Matter is regulated by the following 
ſtanding Order, 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


© two Days Notice thereof be given to the adverſe 


22d December 1703. © Upon Confideration of ging 
the great Inconveniencies ariſing by Motions $59 #2 
and Petitions for putting off Cauſes, after Days 
have been appointed for hearing thereof, It 

is Ordered, That when a Day ſhall be ap- 
pointed for the hearing any Cauſe, Appeal, or 

Writ of Error, argued in this Houſe, the ſame 

ſhall not be altered but upon Petition ; and that 


no Petition ſhall in ſuch Caſe be received, unleſs 


Party ; of which Notice, Oath ſhall be made 
at the Bar of this Houle.” 
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Of putting off or delaying a Hearing. 


F a Party's Solicitor finds, that he cannot be 

prepared to argue the Cauſe upon the Day 
appointed for hearing thereof, he may preſent a 
Petition to the Houſe for a Dy: in ſuch Form 
as follows : 


Petition for A, B. Appellant. 
Hearing, . + SI Reſpondent. 


To the Right Honourable the Loxps, &c. 


The Humble PzTirion of the Reſpondent, 


Sheweth, 


That upon the Motion of the Appellant, this 
Cauſe hath been appointed for Hearing on the 
Day of 


That the Proceedings in this Cauſe are very 
long, and were but lately tranſmitted to your Peti- 
tioner's Agent, Who cannot be prepared for the 
Hearing by the Day appointed. 


Your Petitioner does therefore humbly pray 
your Lordſhips to put off the Hearing of 
this 
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this Cauſe, until the —— Day of 


ſuch other Day as your Lordſhips ſhall 
pleaſe to appoint. 


Or 


And your Petitioner ſhall ever Pray, &c. 


E. F. Agent for the Petitioner. 


But two Days before the preſenting of your 
Petition, you. muſt, agreeable to the aforeſaid 
ſtanding Order of 22d December 1763, give 
Notice in Writing, (in the Form of the Notice 
formerly {et forth) to the Agent of the adverſe 
Party, who, when the Petition is moved in the 


Houſe, muſt attend with the Agent of the Peti- 
tioner to be called in to the Bar, where an Op- 


portunity will be given to the adverſe Agent, if he 
is ſo minded, to oppoſe the putting off the Cauſe, 
by ſetting forth ſuch Reaſons as may ariſe from 
the Circumſtances of the Caſe; and according 
as the Petitioner's Agent will ſet forth ſufficient 
Reaſons for the Delay, or the Agent for the adverſe 
Party make ſufficient Anſwers to theſe Reaſons, 
the Houſe will or will not delay the Cauſe. 


Various Reaſons, other than what are mention- 
ed in the above Petition, may occur for the de- 


laying of a Cauſe; ſuch as, that the Party hath | 


not remitted Money to fee Counſel, or hath not 
tranſmitted the Exemplification or Extract of the 
Decree, or ſome other Part of the Materials neceſ- 


P ſary 
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ſary for inſtructing the Counſel, as ſome material 
Deed or Deeds which were exhibited in the Court 
below, but were afterwards withdrawn, by ſome 
Party having an Intereſt therein. In ſuch Caſe as 
this laſt mentioned, where you can ſhew that be- 
fore the Hearing it is neceſſary for you to be poſ- 
ſeſſed of ſome Paper or Papers that were uſed in 
the Cauſe below, but that you cannot come at 
the ſame, without an Order of the Houſe for that 
Purpoſe, the Houſe will, upon a Petition, make 
an Order upon the Perſon or Perſons poſſeſſed of 
ſuch Papers, to deliver the ſame to the Party 
Appellant or Reſpondent intereſted therein, ſo as 
ſuch Papers may be uſed at the Bar of the Houſe 


at the Hearing of the Cauſe, but to be afterwards 
returned to the proper Owner. 


Of 


W 
"7 3 
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Of hearing Appeals in Courſe in the 
beginning of every Seſſion. 


H1S is regulated by the following ſtand- appeals 


ing Order: Sth June 1749. Upon Re- Courſe the 
. ginning of 
port from the Lords Committees appointed to 2822 
« conſider of the ſtanding Order of this Houſe, 2 
« of the 5th April 1734, in relation to the 
hearing of Appeals left undetermined in a for- 
mer Seſſion, and what Alterations or Amend- 
ments are proper to be made therein, in order 
to render the ſame more effectual: It is Or- 
<« dered by the Lords Spiritual and Temporal, in 
Parliament aſſembled, that all ſuch Appeals 
as have been preſented, for hearing whereof 
Days have been appointed during this . Seſſion, 
© which ſhall not be determined in this Seſſion; 
and all ſuch Appeals as ſhall be preſented for 
« hearing whereof Days ſhall be appointed in 
c any ſubſequent Seſſion, which ſhall not be de- 
cc termined in the ſame Seſſion ; ſhall be heard 
« and determined in the beginning of the next 
« Seſſion of Parliament, in the ſame Order and 
« Courſe as they ſtand to be heard at the End of 
« this, or any future Seſſion, without any new 
Application to this Houſe, to appoint a Day 
ce for hearing the ſame ; and that ſuch of the ſaid 
« Appeals as ſhall ſtand firſt to be heard at the 


ce End of this or any future Seſſion of Parliament, 


ſhall 


LC 


cc 


cc 


cc 


cc 


0 


A 


cc 


A 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


.cc 


cc 


cc 


cc 
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ſhall ſtand to be heard upon the Wedneſday in 


the Week next after that Week, in which any 


ſubſequent Seſſion of Parliament thall begin; 
the Second upon the Friday following, and 
the 3d upon the Monday following ; and 
from thence, the reſt of the ſaid Appeals in 
Coùrſe upon every Wedneſday, Friday, and Mor:- 
day, until they ſhall be all heard and determi- 
ned; and that in Caſe any ſuch Appeal ſhall not 
be adjourned by Order of this Houſe, made 
before the Day on which the ſame is hereby ap- 
pointed to be heard, and the Party or Parties on 
one Side ſhall attend by their Counſel, and the 
Party or Partics on the other Side ſhall not at- 
tend by their Counſel, on the ſaid Day appointed 
for hearing thereof, ſuch Appeal ſhall be heard 
Ex parte; and in Caſe neither of the Partics to 
ſuch Appeal ſhall attend by their Counſel on 
the ſaid Day appointed for hearing thereof, then 
ſuch Appeal ſhall ſtand abſolutely diſmiſſed ; 
but without Prejudice, in this laſt Caſe, to 
the Appellant or Appellants preſenting any 
new Appeal thereafter, in ſuch Manner as the 
ſaid Appellant or Appellants might have done, 
in caſe ſuch former Appeal had not been pre- 


ſented to this Houſe, as he or they ſhall be ad- 


viſed.“ 


80 far in regard to Appeals, Petitions, Motions, 


Notices, Anſwers, and Orders, previous to the 


arguing of a Cauſe by Counſel. 


General 


157 


General Obſervations, chiefly regarding 
Scotch Appeals. 


HE further Proceedings which remain to 1 


be mentioned, include important Parts of the 


Solicitor's Buſineſs; for regularly he ought to pre- 
pare a Draught of the Caſe, to be ſettled and 


ſigned by Counſel, and printed, to make out 
Briefs, and other proper Inſtructions for Counſel ; 
alſo to prepare proper Liſts of the Evidence, 
and in general to know and underſtand the 
whole Matter of the Cauſe, ſo as at the Hearing, to 
be at no Loſs to turn up any Part, either in the Books 
of Authorities, or Precedents, or of the Deeds and 
Writings, or of the Proceedings and Evidence in the 
Cauſe ; and if theſe ſubſtantial Parts of a Solicitor's 


Buſineſs be not actually executed by himſelf, if he 
be not qualified for the Work, and ſo procure ano- 


ther to execute Parts for him, in ſo doing he will 
be right; it being a juſt Maxim, Qui facit per 
alium facit per ſe. But in this Way, Matters may 
ſornetimes be managed in a lame and improper 
Manner, eſpecially in intricate Cauſes, the Opera- 
tions of a Solicitor in a Cauſe being like one con- 
tinued Chain, made up of Parts or Links relative 
the one to the other, wherein he alone ought to 
execute, and to be capable to execute all the Parts 
of the Chain of Operations, that belong to the pro- 
per Management of the Cauſc. 


2 As 


obſervations. 
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As ſoon after the lodging of a Scotch Appeal as 
conveniently may be, the Solicitors of the Parties 
below . tranſmit to their reſpective Solicitors in 
| London an Extract of the Proceedings below, and 
| the Deeds exhibited of either Side in the way of 
Evidence, together with fix or ſeven full Sets of 
the printed Pleadings in the Cauſe, If the Soli- 
citor in London go regularly to work, the firſt 
| material Thing to be done is to peruſe the Ex- 
| tract, in Order thereby to acquire the proper know- 


ledge of the whole Matter of the Cauſe; and 
then to make out a particular Index from the Ex- 


| | tract, of every Thing therein that is material. But 
one cannot diſtinguiſh what is, from what 1s not 
material, without being capable to underſtand the 
Merits of the Cauſe ; for ſuch Parts of the Extract 
| as are material, and the Merits of the Cauſe have 
a reciprocal Relation to each other. This Index, 
it properly made out, will enable the Solicitor to 
the End of the Cauſe, on all Occaſons, to turn 
to any Part of the Extract, for the Exhibits, Proofs, 
Arguments, or particular Allegations: But the 
Nature of ſuch Index does not admit of a par- 
ticular Form thereof to be here ſet down, and fo 
muſt be left to the Solicitor's Ingenuity. 


28 . 


— 


| 


Of 
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Of preparing the Draught of the Caſe, 
for the Houſe of Lords. 


HE next Thing to be done is to prepare o . 
a Draught of the Caſe to be printed, for theed for th: 
Uſe and better Information of the Houſe of Lords; Lord.. 
and the ſooner the Draught i is prepared, after lodg- 
ing the Appeal, the better, becauſe there will be 


more Time to have it ſettled conveniently by the 
Counſel. 


The Title and Indorſement of a Caſe is gene- 
rally in the Form and Words following : 


A. B. Appellant. 
C. D. Reſpondent. 


The Appellant's (or Reſpondent's) Caſe. 


To be heard at the Bar of the Houſe of Lords, 
on Monday the 1772. 


- Day of 


When there is a Croſs Appeal, and the Cauſe is 
thereby a double Cauſe ; there is but one Caſe of 


a Side made up, upon both Appeals. The Title 
of ſuch a Caſe i is to be thus, 


A. B. Ap- 


1 —_— 
— >_> Wn * * 


— — — 
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4. BD. Appellant. 
C. D. Reſpondent. 
Et @ contra. 
The Appellant's (or Reſpondent's) Cale. 


To be heard at the Bar of the Houſe of Lords 
on Monday the Day of —— 1772. 


In this title of a Caſe, where there is a Croſs 
Appeal, Regard is had only to the original Appeal ; 
the Words et e contra being ſufficient to ſhew, 
that there is a Croſs Appeal. 


It is unneceſſary to ſet forth here the Form of 
any other Part of a Caſe.—All Caſes vary from 
one another, according to their particular Matter. 
2—Some Cafes are beautifully conciſe, and com- 
priſed in four Sides; others are of a greater Length, 
and penned in a prolix and nauſeous Manner; 
Some are printed in a ſmall cloſe Letter, others 
in a wide and large Letter; but Conciſeneſs and 


Brevity are to be obſerved, as much as poſlible, in 


all Caſes, without, however, ſuppreſſing any mate- 
rial part of the Cauſe. Printed Caſes of the Houſe 
of Lords may readily be got in many Places ; and 
from them the Form and Nature of a Cafe may 
be beſt ſeen. 


Of Scotch Cauſes, ſome are plain and ſimple, 
others intricate and involved: In proceedings below, 


the 
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the Pleadings of the Counſel often depart from the 

Libels or Declarations, and loſe Sight of them in- 
tirely: Deeds are ſometimes argued upon, with- 
out being exhibited, or read in Court, and doubt- 
ful Facts are alſo argued upon, without being 
proved ; the Writings of ſeveral of the Counſel 
below, contain Expreſſions dubious and of un- 
certain and unpreciſe Meaning, ſuch as, it would 
appear that, it would ſeem that, it does not ſeem, 
appear, occur that, it is thought that, if the 
Defendant had been allowed a Proof, he could 
ſhew that, if the Deed had been ordered to be pro- 
duced, it would therefrom appear that, it is notour 
that, Facts are interſperſed and ſcattered among a 
Variety of Circumſtances, Obſervations and Remarks; 
the Arguments are dreſſed up in Paraphraſes, Fi- 
gures, and Commentaries, and ſometimes Facts, Ar- 
gurnents and Interlocutors are found to be contra- 
dictory, in one and the ſame Cauſe, and to operate 
equally for and againſt the ſame Party ; and then 
in the peruſing of long Extracts, one meets with 
Repetition upon Repetition, from firſt to laſt, 
Hence, in peruſing thoſe inartificial Proceedings, (to 
which there is nothing ſimilar in the Proceedings in 
any Court of England, where every 'Thing goes on 
by the moſt artificial, and moſt ingenious and beauti- 
ful Contrivance, to prevent Repetition and Perplex- 
ity) it is difficult to diſtinguiſh Facts from Argu- 
ments, or Arguments from Suppoſitions, Cer- 


1 tainty 
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tainty from Uncertainty, what Deeds or Clauſes of 
Deeds, are to be recited, and what to be omitted, 

in preparing a Caſe ; and hence it is to be feared, 

that the preparing of a Caſe in a perplexed and intri- 
cate Scotch Cauſe, is a Taſk extremely difficult; but 
the main Rule to be followed, is to have the proper 
Aſſiſtance of eminent Counſel, whoſe Learning, 
Experience, and Abilities, have put them above 
Difficulties. 


— I 2— — — 


= Of the Manner of getting the Caſe 
it ſettled by Counſel. 


H E uſual Method of having a Caſe ſettled 
—.— by Counſel is as follows: The Draught 


being prepared, a wide Copy made thereof, titled 
and indorſed as before mentioned, and further 
| indorſed with the Names of the two arguing Coun- 
| ſel engaged for the Party ; the Solicitor lodges the 
ſame and the proper Fee, marked, annexed to the 
Counſel's Name indorſed, firſt with the junior 
Counſel with a proper Fee, who after peruſing, 
amending, and correcting the Draught, returns the 
' ſame ſigned by him; immediately thereafter, the 
Draught with another proper Fee is put into the 
Hands of the ſenior Counſel, who alſo after per- 
uſing and ſigning, returns the Draught, and which 
being thus ſigned by both the Counſel, the Caſe is 
ſettled and ready to be ſent to the Preſs for print- 
ing. At lodging the Draught with the Counſel, all 


proper 
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proper relative Papers, or Writings and Proceedings, 
may, or rather ſhould be lodged with the Draught. 
In Eugliſb and Iriſh Cauſes from Courts of Equity, 
the Briefs of the Bill and Anſwer, Ec. which were 
prepared for Counſel, and uſed below, or the Of- 
fce Copies of the Bill and Anſwers, or Copies of 
Depoſitions, Exhibits, or other Proofs, &c. and 
a Copy of the Appeal, will be properly lodged with 
the Counſel, with the Draught of the Cafe for the 
Counſel to peruſe the ſame, in order to be the 
more able to ſettle the Caſe. In Scorch Cauſes, 
the proper Materials to be laid before the Counſel, 
with the Draught of the Cate, are the Pleadings or 
Proceedings below, which are almoſt always in 
Print, and of which fix or ſeven full Sets are com- 
monly tranſmitted from Scotland to the Solicitor 
in London concerned in the Cauſe : Beſides theſe 
printed Papers, a fair Copy of the Appeal Brief 
Sheet-way, ought to be lodged with each Counſel 
for Peruſal with the Caſe, fo as the Counſel may 
have a full View of the whole Cauſe. 


In ſettling Caſes by Counſel, it ſometimes hap- 
pens the Counſel does no more than correct the 
Language, without conſidering the Matter or 
Merits of the Cauſe, which would require more 
Time than the Multiplicity of eminent Counſel's 
Buſineſs will permit: I have ſeen a Caſe put in 
the Hands of an eminent Counſel, when at the 
Bar of the Houſe of Lords, attending to argue a 
Cauſe ; and have obſerved the ſame Counſel, dur- 


Ing 
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ing the Time another Counſel was arguing, to have 
read over the Draught ſo given him, and to have 
ſettled and ſigned the ſame, and returned it im- 
mediately to the Solicitor. In Regard to this 
ſuperficial Way of ſettling Caſes, it may be obſerv- 
ed, that if the Draught be prepared by a Solicitor 
who has not a ſufficient Knowledge of the Merits 
of the Cauſe, Improprieties in point of Matter 
may be left therein unobſerved and uncor- 
rected by Counſel ; and even if the Draught of a 
Scoich Cale be prepared by a Scorch Counſel, a 
great deal may be left to be added or ſtruck out 
by the Engliſb Counſel, as being beſt acquainted 
with the true Spirit and Nature of Buſineſs, Per- 
ſons and Things, in the Houſe of Lords, as well 
as with the properelt Dreſs and Language. Printed 
Caſes may be ſcen, having the Name of great and 
eminent Exgli/h Counſel at the Foot, with that of 
a Scotch Counſel, neither elegant in the Language 
nor accurate in point of Matter, which muſt have 
been occaſioned by Hurry, or by a ſuperficial, 
careleſs, or unable Manner of drawing or ſettling 
thoſe. Caſes : For if Engliſh Counſel fign without 
correcting or tranſlating the Language into Engliſh, 
no Correction is to be expected in point of Matter, 
which requires more Time, Attention, and Judg- 
ment; therefore in perplexed and intricate Scotch 
Cauſes, attended with Doubts and Difficulties in 
point of Matter, where the Solicitor is not a Man 
of ſo much Knowledge, both in Scotch and Engliſh 
Law as to be able to judge for himſelf, and can- 


not 
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not be certain the Caſe is right, as ſettled, the 
proper Way, eſpecially if the Cauſe be of Im- 
portance, is, after both the Counſel have peruſed 
and ſigned the Draught of the Caſe, and before 
ſending the ſame to the Preſs, to bring the Coun- 
ſe] together to a Conſultation thereon, and have 
the Whole there adviſed, as well the Stating and 
Language, or Wording of the Caſe, as the Matter 
and Reaſons thereof, in relation to the Merits 
of the Cauſe. This Method will occaſion an ad- 
ditional Expence of about twelve Guineas, but will 
be a ſafe and prudent Way of procceding in many 


Cauſes. 


—— 


* 


— _—__ 


Of Printing the Caſe, and Exchanging 
Caſes. : 


HE Caſe being ſettled to Satisfaction, a fair 3 
cloſe Copy thereof, written on one Side of Exchanging 

Copy Paper, is made and ſent to the Preſs; and in 

printing, the Solicitor ought to be careful that 

there be no Typographical or other Errors or 

Blunders, which would be rude and indecent in a 

Caſe intended for the reading of the Lords. The 

Solicitor ought to get firſt one Proot Copy, and 

then another, and even a third, examine and if he 


can, correct, until he is certain that there is no 


Error. 


"EG There 
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| T. 
There are commonly 500 Copies in all printed 
off, and uſually fix of them are upo fine large 


Paper, two whereof for the Counſel's Uſe, and the 


third for the Solicitor, and the other three fine Copies 
the Solicitor exchanges with the adverſe Solicitor, 


for three fine Copies of his Caſe ; for immediately 
after printing the Caſe, you are to exchange a 
Number of your Caſe with the adverſe Solicitor, 
for. an equal Number of his Caſe ; and until this 
Exchange is made, it is a Rule, that you are not 
to publiſh, expoſe, or give away one of your 
Caſe to any Perſon whatever, otherwiſe the ad- 
verſe Solicitor might ſee your Caſe, and might al- 
ter and amend his Caſe, which ought to be care- 
fully guarded againſt, by a regular Exchange of 
printed Caſes, after which no Solicitor will or can 
alter his Caſe ; and the beſt Practice is not to print 


off more than fifty or ſixty, or ſome ſuch certain 
Number, until you ſhall have made an Exchange 


of a convenient Number with the adverſe Soli- 


- Citor. 


Of 
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Of ſcandalous and frivolous Caſes, and 
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of delivering Caſes to the Clerk of 


Parliaments. 


Hs is regulated by the two following petirering 


Cates to the 


ſtanding Orders: © 19 April 1698. The Clerk. 
Houſe taking Notice, that upon Appeals and Neder ak 
Writs of Error, there have been of late ſeveral 95 228 
ſcandalous and frivolous printed Caſes delivered 
to the Lords of this Houſe; for preventing 
whercof for the future, It is this Day ordered, 


that no Perſon whatſoever, do preſume to deliver 


any printed Caſe or Cafes to any Lord of this 
Houle, unleſs ſuch Caſe or Cafes ſhall be ſigned 
by one or more of the Counſel who attended 
at the hearing of the Cauſe in the Courts be- 


low, or ſhall be of Counſel at the hearing in 
this Houle.” i 


And 12th January 1724, © Ordered, That in Standing Or- 


der 12th 


all Cauſes on Appeals or Writs of Error ap- January 
pointed to be heard in this Houſe, the Appel- 88 
ants and Reſpondents, the Plaintiffs and De- 
fendants, or their reſpective Agents or Solicitors, 

do for the future deliver to the Clerk of the 
Parliaments, or Clerk Aſſiſtant, to be diſtri- 
buted to the Lords of the Houſe, the printed 
Caſes upon ſuch Appeals or Writs of Error, at 

leaſt four Days before the Hearing of the ſame; 


« and 


The pre- 
pat ing of 
Briefs for 
Counlel, 
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« and that no other different Caſes in any 
« ſuch Cauſes be at any Time afterwards printed 
« or delivered.“ 


Of the Brief for Counſel. 


S to a Brief for inſtructing Counſel, which 
A ought to be ready done, ſo early that the 
ſame may in due Time be lodged with the Coun- 
ſel, and they may have no Reaſon to complain of 
too ſhort a Time for peruſing their Brief and 


other Materials, before the Conſultation on the 


printed Caſe ; the uſual way of preparing Brieis 
in Scotch Cauſes, is by making an Abridgment 
from the Extract, of all the Proceedings and Viead- 
ings in the Court below, that are not fet forth 
in the printed Papers below; for when you come 
down abridging {rom the beginning of the Extract, 
to that Part thereof where the printed Proceedings 
begin, you do not abridge the printed Papers in 
your Brief, but you ſay, A Petition (or Anſwer) 
was put in for (the Party) which is in Print, and 
which pleaſe to peruſe, and ſo forth. 


This Method of Briefing by abridging the Ex- 
tract, is a humble Imitation of the Engliſh Me- 
thod of Briefing, which will ſeldom ſuit, or be 
compatible with Scotch Proceedings, or ſerve any 
uſc ful Purpoſe, other than making a Figure in the 
Solicitor's Bill, by the Length and Bulk of the 

| Brief. 
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Brief. And under this Method of Briefing, emi- 
nent Counſe] commonly employed in theſe Cauſes, 
having in many Inſtances found their Briefs un- 
worthy of being read, have got into a Cuſtom of 
not reading them at all, contenting themſelves for 
Inſtruction with peruſing the printed Cafes of the 
Houle of Lords, and the printed Papers from the 
Court below ; which laſt are always put in the 
Hands of the Counſel with the other Materials, 
for their Inſtruction. But this Cuſtom of the 
Counſel's not peruſing their Briefs, may be of 
bad Conſequence in ſome Cauſes ; for thereby the 
Counſel may remain uninſtructed in many Parti- 
culars, which if properly argued, and duly attended 
to, might have conſiderable Influence. The print- 
ed Caſes for the Houſe of Lords being framed, 
(as generally they ought to be) with Brevity and 
Conciſeneſs, don't always contain the whole ne- 
ceſſary to be known by the Counſel, and the prin- 


ted Papers from below being generally calculated 
each of them to ſupport or deteat ſome particular 


Interlocutor, or part of an Interiocutor, or ſome 
particular Matter or Point in the Cauſe, one or 
two, often three, four, or more of theſe Papers 
do not contain the whole of the Cauſe ; or if they 
do, the material Matters and Points are ſo much 
ſcattered and diffuſed, that it becomes a Taſk 
too tedious for Counſel to cull them out. But a 
proper Brief in Writing would make all eaſy, pre- 
vent bad Conſequences ; and it is the true and re- 
gular, as well as the moſt effectual Way to in- 

| * ſtruct 
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ſtruct the Counſel : And as to Engliſb Counſel in 
general, it is by written Briefs only that they are in 
Uſe to be inſtructed ; and though ſuch Eugliſb 
Counſel, who, by frequently practiſing in Scorch 
Cauſes, have got acquainted with Scorch Law Pro- 
ceedings, and can inſtruct themſelves from the 
printed Papers below, yet other Eugliſb Counſel, 
even eminent ones, not acquanted with Scorch Pro- 
ceedings or the Language of the Scorch Courts, find 
it hard to read or underſtand thoſe printed Papers; 
but if in{truted by a proper Brief in Writing, in the 
Stile and Form that are familiar to Eugliſb Counſel, 
they would underſtand and argue the Cauſe to 
Perfection. Theſe Obſervations regard only the 
inſtructing of Exgliſb Counſel. As to the Scorch 
Counſel, when they argue theſe Cauſes, they will 
act in their own way: With or without a written 
Brief the printed Papers from below are the 
proper and natural Materials for their Inſtruction. 


Now for ſome general Hints, in the way of 
Directions for preparing Briefs for Counſel, in a 
Manner different from what is common, eſpeci- 
ally in Scorch Cauſes.— In all Briefs, it will be 
proper to begin, with ſetting forth the Purport 
of the original Bill and Anſwer filed, or Libel, 
or Declaration and Plea, or Pleadings in the Court 
below, in ſuch Manner as the Counſel may readily 
ſee the Nature and Intendment of the Suit, which 
will be material in the arguing of any Cauſe ; then 
ſet forth the Exhibits produced in the Court be- 

low, 
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low, either on the Part of the Plaintiff, in Sup- 
port of his Suit, or for Evidence of his Allegations, 
or on the Part of the Defendant, in Support of his 
Anſwer or Plea and Allegations ; and as in many 
Cauſes, there are many Exhibits, and a Variety of 
Clauſes and Matters in different. Deeds argued up- 
on, it will be proper to ſet forth, in your Brief, 
the Words of all the ſeveral Clauſes of the Deeds 
or Wriings which influence, govern, or concern 
the Points of the Cauſe, or which illuſtrate or 
explain any Part or Matter therein ; in like Man- 
ner, if there be parole Evidence or Depoſitions 
in the Cauſe, the true Purport thereof, if not the 
very Words of ſuch Parts as are material, ought to 
to be ſet forth; and then, in the proper and 
natural Order ſet forth the Statutes, Authorities, 
and Precedents, which were urged or uſed by either 
Party in the Court below, whereof it is proper to 
{ct down the exact Words, which will ſave the Trou- 
ble of turning over the Books at the Hearing ; and 
alſo ſet forth the Names of the ſeveral Books, and 
Paſſages of Books, wherein ſuch Statutes, Authori- 
ties, and Precedents ars to be found. According to 
theſe general Hints or Inſtructions, take the follow- 
ing Form of a Brief in a Scorch Cauſe, it being cer- 
tain that if you can prepare a Brief properly in a 


Scotch Cauſe, you can have little or no Difficulty 
in an Engliſh or Iriſh Cauic, 


A. B. 


The Form of 
a Brief for 
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M8; Appellant. 
C. D. Reſpondent. 


Brief for the Appellant. 


To be heard at the Bar of the Houſe of Loxos, 
on the Day of 1772. 


The Action which has given Occaſion to the 
preſent Appeal, was brought in the Court of 
Seſſion in Scotland, in Movember 1770, at the 
Suit of the aforeſaid A. B. the preſent Appellant, 
againſt the {aid C. D. the preſent Reſpondent. 


The Libel or Declaration ſets forth that, c. 
and concludes or prays that, &c. 


On the Part of the Plaintiff (Appellant) there 
were exhivited and read below, the following 
Deeds and Writings, viz. 


(Date) 1. Charter under the Great Seal of 
Scotland, granting the Lands and 
Barony of lying in the County 
Of — to — and the Heirs 
Male of his Body, whom failing to 
&c. And which Charter, 


among other Clauſes doth contain a 


Clauſe in the Words following, &c. 


(Date) 2d. Another Charter under the Great 


Seal of Scotland, granting, &c. 
On 


[9] 
On the Part of the Defendant (Reſpondent) there 


were exhibited the following Deeds and Writings, 
Sc. (Here State the Writings) 


The Cauſe coming to be argued before the 
Lord Ordinary, both the Plaintiff and Defen- 
dant appeared by their Counſel, | 


On the Part of the Plaintiff (Appellant) it was 
inſiſted that he ought to have a Decree, in Terms 
of the Concluſion or Prayer of his Libel. On the 
Part of the Defendant, it was pleaded that, &c. 
And on the Part of the Appellant, it was replied 
that, &c. | 

The Satutes, Precedents, (Deciſions) and Au- 
thorities, that were urged on the Part of 
the Appellant were as follows, viz. 

Act of Parliament, 3 Cha. 2. cap. 5. in- 
tituled, an Act, &c. Part whereof being 

that urged by the Appellant, is in theſe 
Words, Sc. (Here State the Words.) 

Act Parliament 1 %%. 6 Will. 3. cap. 4. 
intituled, &c. 

Caſe of againſt determined the 

Day of 1750, reported (col- 
lected) by Home — See his Deciſions, Page 
"- which Caſe was thus, &c. 

Caſe of againſt reported by Forbes 
Page and mentioned or referred to, 
and quoted in Home's Dictionary, Fol. 2. 
Page —— which was as follows, Oc. 

U Stair's 


8 
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Stair's Inſtit. Book 2. Tit. 2.4 3. Page — in 
theſe Words, &c. 

Mac Dowal's Inſtit. Book 4. Tit. 4. & —— 


Page —— Vol. in theſe Words, &. 


And the Statutes, Precedents, and Authorities, 
urged on the Part of the Reſpondent, are as fol- 
loweth, lz. 


The ſeveral Interlocutors made in the Cauſe 


below, are as recited in the printed Caſe. 
And the ſeveral Steps, ſrom the firſt De- 
bate in the Cauſe before the Lord Ordi- 
nary, are alſo as recited in the printed 


Caſe. 


Of the printed Papers on the Appellant's Part, 


in the Court below, the Information for 
Appellant, of Date the — Day of 


and the Petition for him, of Date the —— 
Day of are the moſt material to be 


peruſed by Appellant's Counſel. 


Six Days, or ſome ſuch convenient Time, before 
the Hearing, the Brief and other Materials of In- 
ſtruction ought to be delivered to the Counſel with 
the proper Fee, in order that the Counſel may 
peruſe the ſame, and may attain ſome Knowledge 
of the Merits of the Cauſe, before they are 
brought to meet together in Conſultation upon the 
printed Caſes, which they commonly are, two or 


three Days before the Day of Hearing. 


Of 
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Of Materials to be laid before the 
Counſel, with their Brief. 


71TH the Brief, the other Materials that 
Y properly ought to be put in the Counſels 
Hands, for their Inſtruction, in Scorch Cauſes, are 
a Copy of the Appeal, and a full Set of the printed 
Papers in the Court below, together with the 
printed Caſe of Appellant, and that of the Re- 
fpondent. If the Solicitor will be careful, to 
avoid Embarraſſment to the Counſel and to himſelf, 
at the Hearing, in regard to Facts and Allegations, 
and in regard to the turning up particular Parts 
or Paſſages of the Proceedings below, he ought 
to write upon the Margins of the Pages of the 
printed Papers below throughout, the Pages of the 
Extract correſponding thereto, which will enable 
him, at the hearing, readily to turn over to any 
Part of the Extract. 
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Of Conſultation by the Counſel upon 
the printed Caſes. 


Conſultation HE Conſultation of Counſel upon the 
22 printed Caſes, or otherwiſe, is commonly 


ed Caſes. 


held : at the Chambers or Houſe of the ſenior of 
the two Counſel; and if one of them be Engliſh, 
the other Scotch, the Conſultation is held with the 
former, without Regard to Seniority; for the Scotch 
Gounſel not being reſident in London, are not 
provided with ſuch Law Books and other Things, 
as may be requiſite to be uſed at the Conſultation ; 
on which Account, it would be prepoſterous to 


have the Conſultations at the temporary Lodgings 
of the Scorch Counſel. 


The uſual Method of proceeding at Conſulta- 
tions is this : The Solicitor, if there is full Time 
ſor it, reads over to the two Counſel, firſt the Ap- 
pellant's Caſe, and then the Reſpondent's, after 
which the Counſel talk over the Cauſe, confider 
every Part of it, and ſettle the Manner of arguing 
the ſeveral Points and Queſtions, to the greateſt 
Advantage for their Client ; then they conſider 
what Deeds, Writings, Proofs, or Proceedings, 
are to be read at the Bar of the Houſe, in the 
way of Evidence, of which the Solicitor has, be- 
fore the Conſultation, made out a proper Lift up- 
on his own Judgment, or immediately after the 


Con- 
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ſultation, will make out ſuch Liſt, according to 
the Directions of the Counſel, and will prepare 
three Copies thereof, one ſot Sek Counſef, and 
another for the Solicitor himſelf to be uſed at the 
Bar of the wary at the treading of the Evidence. 


Matte 7 Þ: reha this Counſel and 
Solicitor come to the ee on A Day ap- 
pointed. 


Of the Manner of G procced- 
ing, at the Hearing of Cauſes. 


HIS. is regulated by Xn following Rand. — of 
ing Order: 2d March, 1727. at Hearing, 


« pen at Hearing, 
Standin 
Report from the Committee of the whole Houſe Order 2d 
March 1727. 
appointed to take into Conſideration Matters re- 
<« lating to the Proceedings on Appeals and Writs 
« of Error; it is Ordered, that at the Hearing of 
« Cauſes for the future, one of the Counſel for 
* the Appellants ſhall open the Cauſe, then the 
« Evidence on their Side ſhall be read; which 
done, the other Counſel for the Appellant may 
«© make Obſervations on the Evidence; then one 
« of the Counſel for the Reſpondents {hall be 
« heard, and the Evidence on their Side to be 
« read ; after which, the other Counſel for the 
<< Reſpondents ſhall be heard, and one Counſel 
* only for the Appellants to reply.” 
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Of Refreſhing Fees to Counſel. 


O ME Cauſes in arguing take up two Days, 
ſome take up three or four Days,; the Brief 
Fee, which is alſo called the Pleading Fee, given 
to the Counſel, ſerves only for the firſt Day of the 


Hearing; and the Solicitor muſt, in the proper 


Time, lodge with the Counſel their Refreſhing Fees, 
which muſt be done immediately, or ſoon after 
the Adjournment of the Houſe of Lords every Day, 
ſo long as the Hearing ſhall continue. One Re- 
freſhing Fee ſerves only for one Day's Attendance ; 


if the Hearing goes or ſtands over to a new Day, 


there muſt be a new Refreſhing Fee delivercd the 


Night before. 


Of 
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Of Judgment in Cauſes. 


b Mmediately after the arguing of the Cauſe is judgment: 


finiſhed, the Counſel withdraw from the Bar, 
and the Houſe make their Judgment, affirming, 
reverſing, or varying the Decree, Order, or Inter- 
locutors, of the Court below, with er without 
Coſts, according to Circumſtances : The Drauhgt 
of the Judgment being then prepared by the 
Clerk, is next Day, immediately at the fitting of 
the Houſe, read to and ſettled by the Houſe ; after 
which it is entered in the Journals of the Houſe, 
and every Copy thereof given out by the Clerk of 
Parliament, ſigned by him, is authentic, and the 
Solicitor may have ſuch authentic Copy either 
upon Paper or Parchment, as he chuſes. 


The common Form or Stile of a Judgment is 
as follows : 


Die Mercuri 319 Januari 1770. 


After hearing Counſel (if the Hearing has taken 
two Days or more, it will be as well Yeſterday as 
as this Day, or as well on Friday or Monday laſt 
as this Day) upon the Petition and Appeal of Doc- 
tor 4. H. Phyſician, complaining of two Inter- 
locutors of the Lords of Seſſion in Scotland, of the 
Twenty-fourth of June 1766, and Seventeenth 
November 1767, and praying that the ſame might 

be 


The Form ot 
Stile of a 
Judgment, 
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Ft be reverſed, or that the Appellant might have ſuch 
4 Relief in the Premiſſes, as to this Houſe in their 
[ Lordſhips great Wiſdom ſhould ſeem meet; and 
'Y allo upon the Anſwer of 1. V. H. Merchant put 
in to the ſaid Appeal, and due Conſideration had, 
of what was offered on either Side in this Cauſe, 
It is declared, by the Lords Spiritual and Tempo- 
1 ral in Parliament aſſembled, that the Deed of the 


4th January 1726, was a compleat and effectual 
Diſpotition and Settlement of the Eſtate of by 
A. H. And it is therefore Ordered and Adjudged, 
[| that the Interlocutors complained of, be reverſed : 
0 And it is further Ordered, that the Cauſe be re- 
F mitted to the Court of Seſſion to proceed accor- 


dingly. 


Aſhley Cowper. 


Cler. Parliamentor. 


When the Decree, Order, or Interlocutors, arc 
affirmed, it will be thus: It is Ordered and Ad- 
Judged by the Lords, c. that the Decree, Order 
or Interlocutors complained of be, and the ſame 
are hereby Affirmed, and that the ſa:d Appeal be, 

and the fame is hereby diſmiſſed this Houſe ; and 
in Caſe of Coſts awarded, the Words will be, And 
it it is further Ordered and Adjudged that the 


Appellant do pay to the Reſpondent 100 J. in 
reſpect of his Coſts in this Caule. 


L814 


Cauſes. 


of Rehearing Cauſes, or Parts of 


FTE R judgment made, no more is to be Rehearing 


done; the Matter is finally determined, in 
the Houſe of Lords; but as it hath been, and 
ſill is a Practice in the High Court of Chancery 
in England, in many Cauſes, after Counſel are 
heard, and a Decree or Order made, to have the 
Matter argued over again, upon a Petition, put 
in by the Party, praying a Rehearing ; fo this hath 
formerly been a Practice in the Houſe of Lords, 
as appears from the following Standing Order, 
14th February 1694: © Ordered, that no Petition 
« which relates to the Rehearing of any Cauſe, 
« or Part of a Cauſe, formerly heard in this 
« Houſe, ſhall be read the ſame Day that it is 
offered, but ſhall lie upon the Table, and a 
« future Day be appointed for reading thereof, 
<« after Twelve of the Clock”. 


A 


0 


A 


But the Rehearing of Cauſes, in the Houſe of Fee 


Lords, is now in Diſuſe ; it has not happened o 
many Years paſt, and it is not likely that the 


Houſe will go into it, without very particular 


Reaſons; which cannot well take Place, while 

theſe Cauſes upon the arguing of them once, 

are fo ably and accurately judged of in the Houſe 
Y | 


of 


Cauſes. 


Standing 
Order of 14th 
February 


1694. 


Reviving 
Appeals 
abated by 
Death. 


Petition for 
reviving. 
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of Lords, as they now are, and have been for 
many Years paſt. . 


Some Things further remain to be ſet forth, in 
regard to this Buſineſs of proſecuting Appeals, 
which, if mentioned above in relative Places, 
would have too much crowded the Detail of the 
Proceedings, and will come properly in this 


Place. 


* 


Of Reviving an Appeal, after an Ap- 
pellant's Death. 


F before the hearing of any Cauſe, the Ap- 


pellant ſhall happen to die, the Appeal muſt 
be revived in the Name of the deceaſed Appellant's 


Heir or Repreſentative; for this Purpoſe a Petition 
muſt be put in, of ſuch Form as follows: 


Io the Right Honourable the Loxps, &c. 


The Humble PETITION of O. D. 


Sheweth, 


That the Appeal lately brought in this Ho- 
nourable Houſe by A. B. your Petitioner's Father 
now deceaſed, againſt E. F. and others Reſpon- 
dents, and the Proceedings had thereon in your 

| | Petitioner's 
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Petitioner's ſaid Father's Lifetime, are by his Death 
abated. 


Your Petitioner therefore humbly prays your 
Lordſhips will be pleaſed to order, that 
the ſaid Appeal may ſtand revived in 
your Petitioner's Name, as in the Place 
and Stead of the ſaid A. B. his Father, in 
reſpe& of this Cauſe, and that your Peti- 
tioner may have the ſame Benefit of the 


ſaid Appeal, as his ſaid Father might have, 
if in Life. 


And your Petitioner ſhall ever pray, &c. 


Upon ſuch Petition, the Houſe will make an 
Order accordingly, of which there have been many 
Precedents. After ſuch Order of Revival, the Pro- 


ceedings go on as if the firſt or original Appellant 
was {till living. 


In like Manner, where the Reſpondent in a 
Cauſe happens to die before the Hearing, his re- 
preſentative may petition the Houſe to be put in 
his Place, in reſpe& of the Cauſe ; but bowever, 
without ſuch Petition the Cauſe will be heard even 
Ex parte of the Appellant, whoſe privilege it is to 
puſh on toward a Hearing, without Regard to the 
Reſpondent's Death ; and therefore it will be in- 
cumbent on the Repreſentative of a Reſpondent 
deceaſed, to appear and obtain himſelf to be put 


in 


Forma Pau- 
peris. 
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in the Place of his Anceſtor, to inſtruct his Coun- 
ſel to argue the Cauſe, and ſupport the Decree in 
a proper Manner ; or the Appellant may obtain 
an Order to make the Repreſentative a Party, and 
ſo proceed againſt him: In all Caſes, where the 
Son or Heir of an Appellant or Reſpondent, who 


applies for a Revivor, is an Infant, under the Age 


of 21 Years, A. B. his or her Prochein Amy, 
or next Friend, or in a Scotch Caſe, his or her Tu- 
tors, Curators or Guardians, muſt be joined in the 
Petition. 


Of Proceeding in forma Paperis. 


Poor Party may be admitted i forma Pau- 

peris. To obtain ſuch Admiſſion, the Pau- 
per muſt put in a Petition, accompanied by an 
Affidavit of Poverty, and alſo by a Certificate of 
the Party's Poverty, from the Miniſter and two of 
the Churchwardens (in Scotlond called Elders) of 
the Pariſh where the Party reſides. 


The Petition may be in the following Form : 


To 
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To the Right Enns the Loxps Spiritual and 
Temporal in Parliament aſſembled. 


The Humble PETITION of C. D. 


Sheweth, 


That your Petitioner being very poor, as by — 
Affidavit and Certificate annexed appears, and be- 
ing ſerved with an Order made by your Lordſhips 
upon the Petition and Appeal of A. B. is by rea- 
ſon of ſuch her Poverty unable to make her De- 
fence, as Reſpondent to the ſaid Appeal, unleſs ſhe 
is by your Lordſhips ordered to be admitted fo to 


do, in forma Pauperis. 


Your Petitioner therefore moſt humbly prays 


your Lordſhips will be pleaſed to order her 
to be admitted to defend as Reſpondent in 


this Cauſe, in forma Pauperis, and to aſſign 
her for her Counſel, Mr. A. B. and Mr. 
C. D. and for her Solicitor E. F. 


And your Petitioner ſhall ever pray, &c. 


The Affidavit to be produced with the aid 
Petition, may be of the Purport and Form fol- 
lowing : | 
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A. B. Appellant. 
C. D. Reſpondent. 


Affdavit ofa The Reſpondent maketh Oath, that ſhe is 


Pauper. 


not worth in all the World, the Sum of ſive 
Pounds in Lands, Tenements, Goods or Chattels, 


her wearing Apparel and the Matters of this 
Cauſe only excepted. 8. 9 


Sworn before me, one of his Majeſty's Juſtices 
of the Peace for the County of this 
— Day of $936: 


The Certificate may be as followeth : 


Theſe are to Certify all whom it may Concern, 
that C. D. is a very poor Woman. 


G. H. Miniſter of the Pariſh, 
and County of. 
. Churchwarden. 


If the Pauper be in Londom, there will be no 
Occaſion for producing with the Petition, an Af- 
fidavit in Writing, or a Certificate; in ſuch Caſe 
the Party may make an Affidavit to the Poverty 
in Perſon, at the Bar of the Houſe, which the Houſe, 
after reading the Petition, will call upon the Pe- 
titioner to do. If the Petition is to be put in with 
this View, it may be Worded thus: © That your 
ce titioner being very poor, is ready to make Affi- 


« davit 
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<« davit to her Poverty, at your Lordſhips Bar, and 


< being ſerved with an Order of Appeal, and ſo 
« forth, as in the former Petition.” 


The above Forms ſuppoſe the Pauper to be a 
Reſpondent to an Appeal; but where the Pauper 
is to be an Appellant, complaining of a Decree 
made by a Court below, then, beſides an Affi- 
davit and Certificate of Poverty, he or ſhe ought 
to have and exhibit a Certificate under the Hands 
of Two Counſel, that notwithſtanding the Decree, 
Order or Interlocutors made againſt him, or her, it 
appears to them, (the Counſel) that he or ſhe has 
a good and probable Ground for proceeding. 


—_— — —_— 
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Of a Licence from the King to a 
King's Counſel, to argue againſt the 
Attorney General or Lord Advocate. 


N a Cauſe where the Attorney General for Licence from 
the King to 


England, or the Lord Advocate for Scotland, Counſel. 
on behalf of his Majeſty, is a Party, it may be, 
that the Counſel retained for the adverſe party, 
Appellant or Reſpondent, or one of the Counſel, 
ſhall before the hearing of the Cauſe, be appoint- 
ed to be of the King's Learned Counſel ; 3 on 
which Account ſuch Counſel cannot argue the 
Cauſe againſt theKing, without a Licence from 
his Majeſty for that Purpoſe. 


In 
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In ſuch Caſe, if the Party ſhall judge it mate- 
rial for him to have his Cauſe argued by this par- 
ticular Counſel, he muſt prefer a Petition to his 
Majeſty, for a Licence, in ſuch Form as follows: 


To the Kine's moſt Excellent Majeſty. 
The Humble PRTITION of A. B. Eſquire, 


Sheweth, 


pets That in an Appeal brought by your Majeſty's 

the King for Advocate General for Scotland, againſt your Peti- 
tioner, in your Majeſty's Houſe of Lords, C. D. 
Eſquire, Counſellor at Law, was more than 
Months ago retained to be of Counſel for your 
Petitioner, in the ſaid Appeal. 


That thereafter the ſaid C. D. was appointed to 
be and now is one of your Majeſty's Learned 
Counſel in the Law, whereby he is not at Liberty 
to appear as of Counſel on your Petitioner's Be- 
half, without your Majeſty's Royal Licence to be 

obtained for that Purpoſe. 


Your Petitioner therefore moſt humbly prays 
your Majeſty will be graciouſly pleaſed to 
grant your Royal Licence to the ſaid 
C. D. Eſquire, to appear and argue as 
Counſel for your Petitioner, in the ſaid 


Appeal. 


And your Petitioner ſhall ever pray, &c. 
Licences 
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Licences of this Kind generally paſs as Matters 
of Courſe; and immediately, upon the lodging of 
your Petition, in the Office of the Secretary of 
State, the Licence will be obtained; only it will 
coſt at the Office 8 J. 15. beſides the Charges 
of preparing the Petition, and of Attendances, pre- 
ſenting the ſame, and taking out the Licence. 


Of Appeals in Cauſes called Political 
or Election Cauſes from North Bri- 


tan. 


HOSE Appeals are brought for having the appeal: is 


Judgment of the Houſe of Lords, upon 
the Rights of Perſons who vote, or claim a Title. 
to vote, as Freeholders of Counties, or as Burgeſſes 
or Magiſtrates of Boroughs, at the Election of 
Members of Parliament ; and it is pertinent to this 
Treatiſe, to take Notice of ſomewhat of the Na- 
ture of thoſe. Cauſes, which have acquired the 
Appellation of Political Cauſes, and of ſome of the 
Rules and Proceedings commonly had in the Houſe 
on Appeals in ſuch Cauſes. 


Every Body knows, that Scotland ſends Forty- 
five Members to Parliament ; thirty of thoſe for 
Counties, and Fifteen for Boroughs. The Elec- 
tors of the Members for Counties are the Free- 
holders in each County ; and there are two Kinds 
of - Freeholders ; one is of Perſons intitled to 


Aa Lands 


Cauſes called 
Political or 
Election Cau - 
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Lands holding of the King, as Superior or over 
Lord, valued or rated in the Land-Tax Books at 
400 /. Scots, and paying Land-Tax at that Rate ; 
the other is of Perſons intitled to a Forty Shilling 
Land, of old Extent, holding of the King or Prince, 
as Superior or over Lord, ſuch Forty Shilling Land 
being nearly of the ſame publick Value as the 
400 J. Scots Land. The Qualification of Burgeſſes 
is various, according to the Conſtitution and Cuſ- 
toms of different Boroughs. At Michaelmas year- 
ly, the Freeholders of Counties meet, and make 
out and ſettle a Lift or Roll of the Freeholders in- 
titled by their Eſtates to vote at the Election of 
Members of Parliament; and the Corporations 


of Boroughs alſo every Year elect their Magi- 


ſtrates, who, or ſuch of them as are delegated by 
the Diſtrict of Boroughs they belong to, are in- 
titled to vote at the Election of a Parliament Man. 
It often happens that there are two Candidates for 
a County, or for a Diſtrict of Boroughs, who 
want to be elected to Parliament; and then no 
Stone is left unturned by either Candidate to ob- 
tain the Majority of legal Voters to be of his 
Side. A Year or two; or more, before the general 
Election, Diſputes are raiſed at the Mzrchaelmas 
Meetings and at the Elections of Magiſtrates of 
Boroughs; one Candidate ſtates his Objections a- 
gainſt the Qualifications of thoſe Freeholders or 
Burgeſſes whom he finds oppoſing his Intereſt ; 
the adverſe Candidate anſwers thoſe Objections, 
and ſtates his own Objections againft all the Free- 
C2 holders 
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holders or Burgeſſes who are adverſe to his In- 
tereſt. The Meetings determine and give Judg- 


ment upon thoſe Objections and Diſputes. The 
Candidates, or one of them, diſſatisfied with the De- 
terminations which do not allow him a Majority, 
complains to the Lords of Seſſion, by a Proceſs, cal- 
led A Suminary Petition and Complaint. The Coutt 
gives Judgment, affirming or varying the Dermina- 
tions of the Michae/mas Meetings : And thereafter, 
if the Judgments or Determinations of the Court 
of Seſſion are not ſatisfactory, Appeals are brought 
therefrom to the Houſe of Lords. | 


Thoſe Appeals are not materially different from 
Appeals in common Cauſes of Property; for they 
complain of Interlocutors, or Determinations of 
the Court, under a certain Syſtem of Laws re- 
lative to the Rights of electing Parliament Men. 
The chief or only Peculiarity of ſuch Appeals is, 
that for every ſeveral Freeholder for whom, or in 
whoſe Name, Complaint is made of Injuſtice done 
him, there muſt be a ſeveral or ſeparate Appeal. 
There may be ſix, or twelve, or mote or fewer 
Freeholders, all in the ſame Predicament, or four, 
or ſix, or twelve, or more or fewer of them, may 
have been ordered to be put or to ſtand on the 
Roll of Frecholders, or to be expunged or ſtruck 
off that Roll, on the ſame or various Grounds. 
But if there are two or more of them depending 
on one and the ſame Queſtion or Ground, under 


different and ſeveral Appeals, then the printed 
Caſe 
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Caſe, the Hearing, the Arguments, and Judg: 
ment, on one of the Appeals will be ſufficient, in 
regard to all the Appeals depending on the ſame 
Grounds, Queſtion or Queſtions, Point or Points. 
But you muſt pay all Fees (except to Counſel) 
for thoſe other Appeals whereon no printed Caſes 
are prepared or argued, in the ſame Manner as if 
Caſes, had been prepared, and the Matter had been 
fully argued at the Bar, and Judgments made, 
tho' only one, two, or three, out of fix, eight or 
twelve, may have had Caſes prepared and lodged, 


argued by Counſel, and received particular Judg- 
ments. 


It frequently happens in theſe political Cauſes, 
from the Eagerneſs of Parties, that Appeals are pre- 
ſented. prematurely, before the whole Matter is 
determined in the Court below, with a View to gain 
Time, and to put off and protract a full and final 
Determination, till after the Firſt Mzchae/mas 
Meeting of the Freeholders, or after the general 
Election, or after ſome other Period; before which 
Time, if the Appellant can protract a Determina- 
tion upon ſome governing Queſtion, he may have 
a Majority of Votes: In ſuch Caſe, it is the Buſi- 
neſs of the Reſpondent, who may be prejudiced by 
ſuch premature Appeal, to apply to the Houſe as 
early as can be, by a Petition, ſtating Circumſtances, 
to ſhow the Prematureneſs of the Appeal, and that 
it is calculated and contrived for the Purpoſe of 


delaying and obſtructing the Courſe of Juſtice; and 
| therefore 
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therefore praying that it may be diſmiſſed upon 
the Circumſtances, leaving the Appellant at Liberty 
to preſent a new Appeal, after the Matter is fully 
determined in the Court below, as he may be adviſed. 


There have been Inſtances, where, upon Petiti- 
ons to ſuch Effect, the Houſe did diſmiſs prema- 
ture Appeals; and in all Caſes in general, where it 
does or ſhall appear, that an Appellant is ma- 
king an undue Uſe of the Juriſdiction of the 
Houſe, and means no more but to delay Matters, 
and gain Time, the Party injured may either ob- 
tain an Order of Diſmiſſion, without a Hearing by 
Counſel, or if there are not Cicumſtances ſuffici- 
ent for ſuch ſummary Diſmiſhon, he may have the 
Cauſe argued and heard by Counſel ſummarily, 
upon the Merits at a Short Day, or By-Day ; it 
being ſettled by the Uſage of Procceding in the 
Houſe, that Parties are intitled to have jthis 
Kind of Cauſes heard ſummarily on ſhort By-Days, 
to be aſked by the Party, and appointed by the 
Houſe, without abiding the common or ordinary 
Progreſs of Hearing, according to the Courſe of the 
Paper for Cauſes of Property ; and this extraordi- 
nary and ſummary Manner of Proceeding in theſe 
political Cauſes, takes it's Riſe from an Act of the 
I 6th Year of his late Majeſty's Reign, intituled, An 
« Act to explain and amend the Laws touching 
ce the Elections of Members to ſerve for the Com- 
« mons in Parliament, for that Part of Grea: 
« Britain called Scotland, &c.”* 

Bh It 
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It now remains to exhibit a Liſt, or Table, of 
the particular and uſual Fees and Charges, attend- 


ing the proſecuting of Appeals, in the Houſe of 
Lords. 


— — — 2 — — 
—-— „ — — 


Table of the Common and aka) Fees 
and Charges on Appeals. 


by 


Fees to Counſel and their Clerks or Servants. 


Table of the E“ E RY retaining Fee to Counſel, 2 J. 25. 


uſual Fees 1 
and Charges. His Clerk, | Lil . 


Every Fee to Counſel, to peruſe and ſign Petition 
and Appeal, 2 /. 25. 
His Clerk, 5 6. 
Every Fee to Counſel, | to | peruſe and ſettle a Caſe, 
3235 
His Clerk, 5 s. 


Every Conſultation Fee upon the printed Caſes, « or 
otherwiſe, to each Counſel, 57. 55. 
The ſenior Counſel's Clerk and Servant, 7 s. 6 d. 
The junior's Clerk, 5 1 
Brief Fee for each Counſel, according to the 
Length of the Brief, and Eminence of the Coun- 
ſel, 1o Guineas and upwards. 

The ſenior Counſel's Clerk and Servant, 75 6 d. 
The Junior's, 5 6. 

Refreſhing Fee to every Counſel for every Day the 
hearing of a Cauſe takes up, after the arſe Day, 
10 Guineas. 


For a Refreſhing Fee, the Counſel's Clerk nothing. 
Fer 3 | Fees 
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Fees to the Clerk of Parliaments, and other Of- 
ficers of the Houſe of Loxps. 


For every Order made by the Houſe, 1 Guinea. 

For all Office Copies of Appeals, for every Folio 
or Side containing 72 Words, 15. and 5 6. 
more for every 20 Folios contained in the Copy. 

Fee of every Anſwer to an Appeal, 5% 

For every Office Copy of general Anſwers to Ap- 
peals, 10 5. 6d. 


Fee of every Recognizance | to Anſwer Coſts, 
rt 4 £33.06 -- a 

And if it proceed on Motion and an Order of 

Leave, For the Order, 1 Guinea. 


At lodging printed Cafes in the Houſe, to > Clerk 
Aſſiſtant, from each Party, 2 Guineas. 

For a Judgment 3/. 3s. but if its Prin 
a Guinea, or half a Guinea more, &c. And if 
with 10c/., Coſts, the Clerk will NE: an 
Extra Gratuity on that Account. 

Bar Fees for the hearing of every Cauſe, from 
each Party, 34. 10s. 

And if a Double Cauſe by a C Appeal, from 
cach R | 

For the Cauſe Liſt, from each Party 1 Guinea. 

To the Door Keepers, from the winning or ſuc- 
ceſsful Party, under the Denomination of a Gra- 
zuity, from 2 to 10 Guineas and upwards. 


Fees 
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Fees to Solicitor, 


Preparing Petitions and Appeals, for every Draught, 
containing 20 Sheets, 2 J. and ſo in Proportion. 

For every fair wide Copy thereof, for every Sheet 
I 5, and for every 20 Sheets 5 s. Extra. 

Ingroſſing Appeals on Parchment, for every Skin 
containing 15 Sheets, 1 Guinea, and a Crown 
more, or Extra, for every 20 Sheets. 

Preparing a general Anſwer to an Appeal, and In- 
goſſing, 10s. 6 d. 

Preparing a Motion, 6. 8 d. 

Preparing a Notice, 6s. 8 d. | 

Preparing Petitions to the Houſe, for every Pe- 
tition contained on one Page or Side of common 
Fools Cap, 105. 6d. And if it takes up two 
Sides 13s. 4 d. if three Sides 1/7. and fo in 
Proportion. 

Preparing Draught of Caſe to be printed for the 
Houſe of Lords, for every 20 Sheets, 2 J. and 
ſo in Proportion. 

Preparing Briefs for inſtructing Counſel, for every 
Brief containing {1x Brief Sheets, 3 J. and ſo in 
Proportion, except ſuch Sheets and Parts as are 
mere Copies. 

For all fair wide Copies of Caſe, for Peruſal of 
Counſel, 1 5. per Sheet, and 5 5. Extra for 
every 20 Sheets. 


For all fair cloſe Copies, 1 5. per Sheet. 
For 
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For all fair Copies of Brief for Counſel, for every 
Brief Sheet, 5 5. 


For every Attendance in the Houſe of Lords, or 


upon the Council, 13 s. 4 d. 

For all ſhorter Attendances, 6 s. 8 d. 

For Solicitor's extraordinary Trouble, in carrying 
on a Correſpondence by Letters, from the be- 
ginning to the ending of a Cauſe, and in attend- 
ing the Hearing, uſually 20 Guineas ; and if the 
Hearing takes up more than two Days, 10 
Guineas for every Day more than the firſt two 
Days. 


M. B. In regard to this laſt Article, (which 
relates chiefly to Iriſb and Scorch Cauſes, re- 
quiring a Correſpondence by Letters) the Pay- 
ment has ſometimes been diſputed ; but by the 
Practice for forty Years, the Article has been 
charged and recovered. And if this Charge ſhould 
be diſallowed, Solicitors muſt in Place thereof, 
make a reaſonable and ſuitable Charge for their At- 
tendance on the Hearing at the Bar, and particular 
Charges for every Letter they write relative to or 
in the Buſineſs of a Cauſe, during the Pendence 
thereof, according to the Length of ſuch Letters; 
and moreover, for every Peruſal of Bills, Anſwers, 

Depoſitions, Decrees, Orders, Exemplifications, 
Extracts, printed Papers, Proceedings, and other 
Materials in a Cauſe, all which being charged ſe- 
parately, may amount to more than the uſual ge- 
neral Article, charged in the Lump for Solicitor's 


Extra Trouble and Time. 
Co Of 
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—— 


Of Writs of Error, and Proceedings 
thereon in the Houſe of LOoRDs. 


XCEPT in the Cur/tor's Office, where 

4 quaſi in Oficina Brevium, Writs of Error, 
at the Requeſt gf Parties paying for the ſame, are 
made out to paſs the Great Seal, the Gentlemen 
of the Law, in general, ſeem to be little acquaint- 
ed with them, or with the Statutes, Rules, and Or- 
ders, concerning them; at leaſt in Morthb Britain, the 
Gentlemen of the Profeſſion have no juſt Ideas of 
or concerning a Writ of Error, or how, when, or in 
what Caſes they are, or may be intitled to proceed 
by Writ of Error in Parliament; and they have 
commonly confounded the Ideas of an Appeal and 
of a Writ of Error together, in ſo much that it 
has been uſual among them to. call -an Appeal, or 
an Order for Service made on an Appeal, a Writ 
of Appeal ; contrary to the proper Engliſh 
Diſtinctions, in ſuch Caſe, | 


It is underſtood and eſtabliſhed in the Law of Ditioaicz 


be 


England, that in all Caſes of Decrees, Orders, In- 


and a Writ 


terlocutors, or Sentences made in any Courts of of Error. 


Equity, or Courts of a mixed Juriſdiction, both in 
Law and Equity, proceeding in the Nature, Form, 
and Manner of Courts of Equity, the competent 
and proper Mode of proceeding for a Remedy 
againſt ſuch Decrees, &c. is by Appeal, in the 


way 
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way of a Petition; and in all Caſes of Judgments 

paſling on the Verdict of a Jury in any Court of 
Law or Common Law, where the Party aggrieved by 
ſuch Judgment is not by any Law or Statute pre- 
cluded from a Remedy, the competent and proper 
Mode of proceeding to his Remedy, againſt an al- 
ledged Error, is by a Writ of Error, not by an 
Appeal. There is not an Inſtance of an Appeal re- 
ceived by the Houſe of Lords againſt a Judgment 
paſſed on a Verdict of any Court of Common Law, 


either in England or Ireland. There have been va- 
rious Inſtances of Appeals in Cauſes, where the 


High Court of Chancery directed Iſſues to be tried 
at Law, and Judgments being thereupon made, and 
the Court moved to direct a new Trial, upon Ob- 
jections urged againſt the former Trial, and ſuch 
new Trial refuſed by the Court: But Appeals in 
ſuch Caſes, are not Appeals againſt the Judgment 
at Law, but againſt the Order of the Court of 
Equity, refuſing to direct a new Trial. 


In ſo general a Treatiſe as this is intended, it 
would not be pertinent to ſtate or take Notice of 


the Particulars of the ſeveral Acts of Parliament 


Parts of the 
Purport of 
the Acts of 
Parliament 
relative to 
Writsof 
Error. 


made in England, relating to Writs of Error, 
from the 31 Edw. 3. Stat. 1. Cap. 12, down- 
wards ; but it may be uſeful to mention ſome 
Parts of the Purport of thoſe Acts. The above- 
mentioned 31 Ediw. 3. eſtabliſhed a Writ of Error, 
to be competent in Exchequer, againſt Judgments 
made there, returaable in the Council or Ex- 
chequer-Chamber, The 27 Elia. Cap. 8. Sect. 

2. 

3 
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2. eſtabliſhed a Writ of Error, againſt Judgments 
of the Court of King's Bench, made in the ſe- 
veral Actions and Matters therein mentioned, other 
than ſuch where the Queen (i. e. the Sovereign) 7s 
Party, returnable in the Exchequer Chamber; 
but at the ſame Time eſtabliſhed, that a Re- 
verſal or Affirmance on ſuch a Writ of Error 
ſhould not be ſo fi nal, but that the Party grieved 
might ſue in Parliament for the further nl 
tion of the Judgment. The z 1 EUS. Cap. 1. Set. H. 
provides, that the Party, againſt whom Judgment 
is given in the King's Bench, may at his Election 
ſue in Parliament for the Reverſal of ſuch Judg- 
ment, as has been accuſtomed. The Ads 3 Fac. 1. 
Cap. 8. 13 Car. 2. Stat. 2, Cap. 2. 16 Car. 
2... 16. %% Car, 2. Gap. , d Car. 2, 
Cap. 4+ and 4 An. Cap. 16. do reſpectively 
regulate the Security to be given by Plaintiffs in 
Error, in the ſeveral Actions Matters, and Courts 
particularly mentioned in theſe Statutes reſpectively, 
for anſwering Debts, Coſts and Damages, in Caſe 
of Judgments affirmed, and in the Caſe of quaſhing 
any Writ of Error for any Defect, that the Defend- 
ant in Error ſhould recover his Coſts, as if che 


Judgments had been affirmed. 


As to Treland, Writs of Error are ſued out and WI of Er- 


practiſed in Irijh Matters, returnable in the Britiſh, 


ror ſued out 
in Iriſh Mat- 


ters, retutn- 


Parliament, in the ſame Form and Manner as in ablein Parla- 


England, in Engliſh Matters. As to the Caſes Ego in, 


where a Writ of Error from the Courts of Law 
D d in 


Fi 
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in Treland, lies to the Court of King's Bench, or 
other Courts of Law in ZY/eftmin/ter Hall, it is not 


the Province of this Treatiſe to handle the ſame, 


it being relative only to Writs of Error, returnable 
in Parliament, 


HowaWrit As to Scotland, it is certain, that a Writ of 


of Error 1s 


competent Error; returnable in Parliament, lies and is com- 


from the 


Court of l 
Boot of rin Petent againſt Judgments made in the Court of 


Scotland. Exchequer in Scotland. This is regulated expreſſy 
and very intelligibly by the Britiſb Act of Parlia- 
ment 6 Ann. Cap. 6. being the Act ſettling a new 
Court of Exchequer in Scotland, (made in conſe- 
quence of the Union) and which Act, Sec. 9. au- 
thorizes the Barons of Exchequer in Scotland, to 
do all Things, relating to the Buſineſs of the Court, 
as fully as the Barons of Exchequer in England, 
and to hold Plea in Equity by Engliſb Bill, Peti- 
tion, or Suit, brought by or againſt the Attorney 
or Advocate General of the Queen, on her be- 
half, or by or againſt any other Perſons, touch- 
ing the Revenues, as is uſed in the Court of Ex- 
chequer in England. And by Se@. 1 2. it is made 
lawful for any Perſons, Parties to any Judgment 
given in the Court of Exchequer in Scotland, or 
who ſhall be privy to, and affected by ſuch Judg- 
ment, and who by Law are intitled to a Writ of 
Error, to ſue out of the Chancery Writs of Error, 
returnable in Parliament ; and the like Securities 
and Method of Proceedings ſhall be had thereupon, 
as have been in England; and every Perſon, againſt 


1 whom 


/0 5 
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whom any Orders or Decrees in Engliſh Cauſes 
ſhall be made in the faid Court of Exchequer, 
may have like Relief therein, as any Perſons againſt 


whom any Orders or Decrees in the Court of 
Exchequer in England may have. 


It is plain from the Purport of the Act as above, 
that the Barons of Exchequer in Scotland are 
veſted with a mixed Juriſdiftion, having both an 
Equity Side, and a Common Law.Side, as the Ba- 
rons of Exchequer in England have; and that 
all Perſons conceiving themſelves aggrieved, by 
Judgments of the Barons of Exchequer in Scotland, 
paſſing on the Verdicts of Juries, or in other Words, 
made on the Law Side, are intitled to ſue and pro- 
ceed for a Remedy on a Writ of Error in Parlia- 
ment; and all Perſons aggrieved by Decrees or Or- 
ders, Interlocutory or otherwiſe, or in other Words, 
made in Equity, or on the Equity Side of the 
Court, are intitled to their Remedy by an Appeal, 
according as the Uſage is eſtabliſhed in England. 


Here it may be obſerved, | that all Errors, Or 


Obſervation 
as to Writs of 


Writs of Error upon Qui tam Actions, Proſecu- yt upon 
tions, or Informations, (which ' muſt be the only e e. 


Kind of Error coming from or arifing in the Court 
of Exchequer in Scotland, are atid muſt be re- 
turnable in Parliament, becauſe the Act of the 
27th of Elia. above mentioned, making Errors in 
the King's Bench, in the various Actions and 
Matters cherein mentioned, returnable in the Ex- 
chequer Chamber, does by the Words therein 
| uſed, 


Forms of 


the Præcipe, 


or Inſtruc- 
tions for 
ſuing out 
Writs of 
Error. 
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uſed, other than ſuch where we (the Queen or King) 
ſhall be a Party, except all Qui tam Suits, in which 


the Crown 1 is always 4 Party. 


# 


Notwithſtanding what has been above ſet forth, 
this Doctrine of Errors will be unintelligible to 
many Readers, unleſs they ſee the Form, Words, 
and Meaning of a Writ of Error, and how, and 
where it may be ſued out, without which, the Key 
will be wanting to their Underſtanding. 


When the Solicitor in London, concerned for 
the Party who is to be the Plaintiff in Error, re- 
ceives his Inſtructions for ſuing out the Writ, he 
makes out on a Slip of Paper, a Writing called a 
Præcipe. If the Error is alledged to be in the 
Judgment or Record of a Court in England, the 


Præcipe is to be in the following Form: 


England. Writ of Error of a Judgment in 
the Court of King's Bench, in a Plea of 
Treſpaſs, between H. J. and K. L. 
at the Suit of the ſaid H. + 


Returnable in A at preſent aſ- 
ſembled and fitting (or if not fitting) to 
be aſſembled at the next Seſſions, to be 
held the Day of 
(as the Caſe is). 


next enſuing 


J. P. of Gray's-Inn, the Plain- 
tiff s Salicitor, 2 20 Movem. 1772. 


If 
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If the Error is from a Court in Ireland, the 
Preæcipe is to be in the following Form: 


Ireland. Writ of Error of a Judgment in the 

Court of King's Bench, in a Plea of Treſ- 

paſs and Ejectment, between V. S. Leſſee 

of J. B. Eſq; Plaintiff, and F. W. E. C. 

O. O. B. and M. O. B. Defendants, at the 

Suit (or Inſtance) of E. C. one of the De- 
fendants. 


Returnable in Parliament, &c. as in the 
former Præcipe. 


If the Error is from the Court of Exchequer in Scor- 
land, the Pracipe is to be in the following Form : 


Scotland. Writ of Error of a Judgment in the 
Court of Exchequer in Scotland, upon a 
certain Information againſt A. B. at the 


Suit of C. D. Qui tam, at the Inſtance (or 
Suit) of the ſaid A. B. 


Returnable in Parliament, &c. as in the 
former Præcipe. 


The Precipe being fairly written out, the Soli- 
citor goes with, or ſends it by his Clerk to the 
Cuſitor's Office, and being there delivered to a 
Curſitor of his Acquaintance, or to any Curſitor 
of the Office, if he is not acquainted with a par- 
ticular Curſitor, the proper Writ is thereupon 
made out, and by the Curſitor ſent to the Great 


E e Seal, 


A further 


Obſervation 
on Qui tam 


Errors. 


A 
29 
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Seal, and being ſealed and returned to the Curſi- 
tor, the Solicitor gets it from him, upon paying 
the Fees : But obſerve, that if it proceeds on a 
Qui tam, it muſt be indorſed by the King's At- 
torney General, to denote his Allowance thereof ; 
and this either the Solicitor, or the Curſitor for him, 
may get done as a Matter of Courſe, upon 
paying the uſual Fee. It has ſometimes bcen 
diſputed by Perſons, having an Intereſt, that a 
Plaintiff in Error, on a Qui tam, was not intitled 
to have the Attorney General's Allowance as a 
Matter of Right, but as a Matter of Grace and 
Favour, and that the Attorney General under 
the King's Prerogative had a Right to deny his 
Allowance, or to give it at Pleaſure ; and this was 
agitated before the late Mr. Yorke, when he was 
Attorney General, in the Caſe of Zokup, who 
ſued out his Writ of Error in Parliament, againſt 
a Judgment of the Court of King's Bench on a 
Proſecution where the King was a Party. But 
Mr. Yorke, after hearing Counſel before himſelf, 
indorſed the Writ, holding himſelf obliged ſo to 
do, and confidering the Plaintift intitled to have 
his Allowance by indorſing the Writ, as a Matter 


of Right, due or belonging to and demandable 
by the Plaintiff, 


A Writ 
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— Writ of Error in wo Court of King's Bench, 
returnable in Parliament is in the following Form : 


GEORGE the Third, c. To our truſty and Forn of « 


Writ of Er- 


well beloved illiam Lord PM. our Chief Juſtice, er in the 


ourt of 


appointed to hold Pleas before us, Greeting: Foraſ- King's | 

much as in the Record and Proceſs, as alſo in the rornable or 

giving of Judgment, in a Plaint which was before | 

us, by our Writ between H. J. and X. L. of (here 

is mentioned the Cauſe of the Action) manifeſt 

Error hath intervencd, to the great Damage of the 

ſaid K. as by his Complaint we are informed; we 

willing that the ſaid Error (if any be) be duly 

amended, and full and ſpeedy Juſtice done to 

the ſaid Parties in this Behalf, do command you, 

if Judgment be given thereupon, then you ſend 

to us diſtinctly and plainly, without Delay, in our 

preſent Parliament, the Record and Proceſs of the 

ſaid Plaint, with all Things touching the ſame, 

and this Writ ; that inſpecting the Record and 

Proceſs aforeſaid, we may cauſe further to be done 

thereupon, by, the Aſſent of the Lords Spiritual Au fr E. ue, 
and Temporal in the ſame Parliament + aſſembled, 44. £-— pg 


27 ul. cen. 
for amending the ſaid Error, as of Right and . 


according to the Law and Cuſtom of England - Lots Ae a 


ſhall be meet to be done. Witneſs, &. ue, „ 
| .. A e, kee. 
When the Parliament is not Ay it muſt be, to be aſſembled. er e e. , E. 0 (db 


If returnable next Seſſions, it mult be, at ihe next Seffirns to be beld lah J B 
ſuch a Day next enſuing. 
In 


wy * — % 1 - 7 a — 


General Ob- 


ſervation as 
to the Man- 
ner of ſuing 
out Writs of 
Error. 


The Form of 


a Writ of 
Error upon 
Qui tam 


f Actions 3 &c. 
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In regard to ſuing out the Writ of Error, in 
the proper Manner, it is the Buſineſs of the Solici- 
tor concerned for the Plaintiff in Error, to make 
out and deliver at the Office, the proper Præcipe, 
or Inſtructions in Writing, as before mentioned 
for the Writ; and it is the Buſineſs of the Curſi- 
tor, to take Care that the Writ ſhall be correctly 
and accurately Worded, according to the Precipe 
or Inſtructions he receives from the Plaintiff's 
Solicitor, and according to the ſettled and 
eſtabliſhed Forms of the Office: But the Solicitor 
ought to be able to judge of the Propriety and 
Correctneſs of the Writ in every Part of the 
Words, becauſe if it ſhould be quaſhed, for or 
on account of an Impropriety or Defe& in the 
Words, or for Diſcrepancy, when compared with 
the Record, his Client would ſuffer, and he himſelf 
be hurt thereby; and for greater Certainty, he 
may in doubttul or intricate Caſes have a Draught 
of the Writ, before it 1s ingoffcd by the Curſitor, 
peruſed and ſettled by Counſel. 


Error upon Qui Tam Actions, &c. is in the 
following Form : 


GEORGE, &c. To our truſty and well 
beloved, &c. Greeting : Foraſmuch as in the Re- 
cord and Proceſs, as alſo in the giving of Judg- 
ment upon a certain Information which was in 
our ſaid Court of Exchequer, before you the ſaid 
Barons of our ſaid Exchequer, againſt A. B. at the 


I Suit 
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Suit of C. D. which ſaid C. D. as well for us as 
for himſelf, proſecutes for that, &c. as it is ſaid, 
manifeſt Error hath intervened to the great Da- 
mage of the ſaid A. B. as by his Complaint we 
are informed; we willing that the ſaid Error (if 


any be) be duly amended, Sc. do command, &c. 


as in the former Form. 


To be Indorſed thus, by our At- 
Attorney General : 


A. B. the Attorney 
General's Hand. 


Error in the Court of Common Pleas, where 
Judgment has been affirmed in the King's Bench, 
returnable in Parliament, is of the following 
Form : 


GEORGE the Third, &. Foraſmuch as in Form of « 


the Record and Proceſs, and alſo in giving of Judg- 1 


of Common 


ment in a Plaint which was in our Court of the 125 when 
udgment 


Bench before Sir C. P. our Chief Juſtice of the Afirmedin 
Bench, and his Aſſociates, our Juſtices of the ſaid Bench, re- 
Bench, by our Writ between A. B. and C. D. of Parliament. 
(here the Cauſe of AQion is mentioned) and alſo 
in athrming of the ſame Judgment in our Court 
before us, as it is ſaid, manifeſt Error hath inter- 
vened, to the great Damage of the ſaid A. B. as 
by his Complaint we are informed : We willing 


that the ſaid Error (if any be) be duly amended 
Ff and 
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and full and ſpeedy Juſtice done to the ſaid Par- 
ties in this Behalf, do command you, that if 
Judgment thereupon be given and affirmed, then 
you ſend to us diſtinctly and plainly, &c. as in the 
preceding Form. 


Error (in the Exchequer, where a Writ of Error 
returnable in the Council Chamber was not pro- 
ſecuted) returnable in Parliament, is as follows p 


5 „E. GEORGE, &c. To his Treaſurer and Barons 
ror in Ex. of his Exchequer, Greeting: Foraſmuch as in the 


chequer, 


durable in Record and Proceſs, as alſo in the giving of Judg- 
Excnequer ment in a Plaint which was in our Court before 


_— — you our ſaid Barons in our Exchequer aforeſaid i 


— by Bill between A. B. our Debtor, and C. D. of 
{here the Cauſe of Action is mentioned) which Re- 
cord and Proceſs, by reaſon of Error intervening, 
we commanded to come before the Lord Chancel- 
lor of Great Britain, and you the ſaid Treaſurer 
and Barons, into the Chamber of Council, called 
the Council Chamber of the ſaid Exchequer, in 
which Chamber of Council our Writ of Error was 


not proſecuted, as it is ſaid, manifeſt Error hath 
intervened to the great Damage of the faid C. as 


we by his Complaint are informed : We willing 
that the ſaid Error (if any be) be duly amended, 
and full and ſpeedy Juſtice done to the ſaid Parties 
in this Behalf, do command you, that if Judg- 
ment be given thereupon, and our aforeſaid Writ 

1 of 
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of Error be not proſecuted, then you ſend to us, 
Sc. as in the preceding Forms. 


| If the Writ is ſued out after Judgment is affirm- 
ed in the Exchequer Chamber, then the Writ is thus. 


And Judgment thereupon before TE: ſaid Lord Form when 
Chancellor, and you the ſaid Treaſurer and Barons, Akemed in 
is affirmed, as it is ſaid, manifeſt Error, &c. Do 6 dorurgy 


command you, that it Judgment be given there- 
upon and affirmed, then Fu. ſend to us, &c. as 


in the former. 


I) he ſeveral Forms above given will be enough 

to let in the Reader to acquire Ideas of the Mat- 
ter, the better to ground him, if a Solicitor, in 
the Knowledge of his Buſineſs. But beſides the 
Forms above given, there are many more that 
might be given, there being Forms and Precedents 
ſettled in the Office for a very great Number of 
Writs of Error, adapted to a very great Variety of 
Caſes, Actions, Proceedings, and Courts. 


In ſuing ont a Writ of Error of a Judgment of Obſervaion 
relative to 


the Court of King's Bench, returnable inParliament, Error ſued 


out in the 


get the Curſitor to procure the King's Warrant, for King's Bench 


returnable ig 


which five Pounds is to be paid, and the Writ be- Parliament; 
ing properly made out, and allowed by the Clerk 39 A 
of the Errors, to whom four Pounds is to be paid 
for the Allowance; then in order to have the Re- 
cord with the Writ brought into the Houſe of 


Lords, the Lord Chief Juſtice of the Court of 
King's 
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King's Bench carries the Record, and a Tranſcript 
thereof, with the Writ up to the Houſe of Lords; 5 
— — 

and after the Tranſcript being examined there, 
leaves it and the Writ with the Lords, but 
brings the Record back again: Of this a regular 
| Entry is made by the Clerk of Parliaments ; and 
from this, the Time or Day of bringing in the 


Record with the Writ, the Cauſe is held to be de- 
pending in or before the Houle. | 


What remains to be ſet forth concerning the 
Proceedings on Writs of Error in *the Houle 
of Lords, will be very ſhort; for when the Writ 
with the Record are brought in, and are before 
the Houſe, and Errors are aſſigned by the Plain- 
tiff, and a Plea put in by the Defendant, as men- 

tioned in a ſtanding Order herein-after ſet out, then, 
When Wris if the Plaintiff in Error is ſerious to have his Cauſe 


of Error 


come to be heard, and argued fairly on a printed Cafe by 


argued on 


agg get Counſel, it comes to be like a Caſe or Cauſe to be 
ES, 5 


2 argued by Counſel, on an Appeal, and ſubject to 


Rules ® the ſame Methods of Proceeding, as to printed 


Appeals, 
Caſes, Hearings, Judgments, &c. that are before 
ſet forth in regard to Appeals. 


| 


This appears from the Standing Orders of the 
Houſe, above ſet forth, of the 19th of April 
1698, the 22d of December 1703, the 12th of 
January 1724, and the 2d of March 1727; all 
which Standing Orders do regulate and relate to 
Appeals and Writs of Error equally as Cauſes 


depend- 
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depending, and to be heard in the Houſe, and 


equally ſubject to the equitable Orders of the 


Houſe made for regulating Cauſes in general, 
whether on W or Writs of Error. hop 


It was, dee by Oberen and Experi- Obſervations 


| ard to 
ence found, that very frequently Plaintiffs in Error 2 


Orders of the 
meant no more by ſuing out their Writs, than to Houſe of 


gain Time, and ſtop or ſtay the Execution of the tete Wan, 
Law, upon the Judgments made againſt them for . © "Hon 
a Seaſon, thereby putting off the evil Day as long 

as poſſible; and this appearing to be an Obſtruc- 

tion to the Courſe of legal Juſtice, and deſerving of 
Diſcouragement, the Houſe of Lords therefore made 

the two following Standing Orders, relative to Writs. 

of Error only, and Proceedings thereon, vis. , An. 

Order of the 13th December 196 „ in the following 

Words: © Foraſmuch as upon Writs of Error re- Stading Or- 


der of 13th 
cc 


turnable in this High Court of Parliament, the December, 


1661. 
Plaintiffs therein often deſire to delay Juſtice, ra- 
ther than to come to the Determination of the 


Right of the Cauſe: It i is therefore Ordered by 
the Lords Spiritual and Tempor al in Parliament 
aſſembled, that the Plaintiffs in all ſuch Writs, 

ee after the fame and the Records be brought i in, 

8 {hall ſpeedily repair to the Clerk of the Parlia- | 
0 ments, and proſecute the Writs of Error, and 
cc ſatisfy the Officers of this Houſe their Fees juſtly 

<«« due to them, by reaſon of the Proſecution of the 

« aid Writs of Error, and the Proceedings there- 
0 upon; and further ſhall aſſign their Errors 


ey 5 G g : © within 


T 
cc 
cc 
44 


cc 


(c 


cc 


40 


cc 


cc 


cc 


cc 


cc 


. - CC 


tc 


cc 


cc 


cc 
cc 
cc 


cc 


cc 


cc 


And ſtandipg 
Order of 2 iſt 
Feb. 1717. 


I: 
ce 
cc 
cc 


cc 
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within eight Days after the bringing in of ſuch 
Writs with the Records, and if the Plaintiffs 


make Default ſo to do, then the faid Clerk, (if 
the Defendants in ſuch Writs require it) ſhall 
record that the Plaintiff hath not proſecuted 
his Writ of Error, and that the Houſe doth 
therefore award that ſuch Plaintiff ſhall loſe 


his Writ, and that the Defendant ſhall go with- 


out Day, and that the Record be remitted ; and 
if any Plaintiff in any Writ of Error ſhall al- 
ledge Diminution, and pray Certiorari, the 
Clerk ſhall enter an Award thereof accordingly, 
and the Plaintiff may before in nullo eff erratum 
pleaded, ſue forth the Writ Certiorari in ordi- 
nary Courſe, without ſpecial Petition or Motion 
to this Houſe for the ſame; and if he ſhall 
not proſecute ſuch Writ, and procure it to be 
returned within ten Days next after his Plea of 
Diminution put in to this Houſe, then unleſs he 
ſhall ſhew ſome good Cauſe to this Houſe for the 
enlarging of the Time, for the Return of ſuch 
Writ, he ſhall loſe the Benefit of the ſame, and 
the Defendant in the Writ of Error may proceed, 
as if no ſuch Writ of Certiorari were awarded.“ 


And an Order of the 21ſt of February 1717, in 


the following Words: „ Ordered, That in all 
“ Caſes upon Writs of Error depending in this 
« Houſe, when Diminution ſhall be at any Time 


c alledged, and a Certiorari prayed and awarded 


cc 


before in nullo eff erratum pleaded, the Clerk 


I « of 
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of the Parliaments ſhall, upon Requeſt to him 
< made, give A Certificate that Diminution 
« is ſo alledged, and a Certiorari prayed and 


awarded thereupon,” 


0 


* 


3 


* 


The Particulars neceſſary to be obſerved, at- 
tended to, and done, aſter the Record and Writ 
of Error are brought in, as Steps preliminary to a 
ſpeedy Hearing of the Merits on a Caſe by 
Counſel, are expreſſed in the above Standing 
Order of 13th December 1661, fo fully and 
accurately, that it might be ſufficient. for a 
Solicitor to peruſe or caſt his Eye thereupon, 
in order to let him into a competent Knowledge 
of what he has to do; but as there are, or in a 
more ignorant Age than the preſent, there 
may be ſeme practiſing Solicitors, who from 
a Penury of Ideas may be at a Loſs about un- 
derſtanding how | Plaintiffs are to aſſign their 
Errors, how to alledge Diminution, or what Di- 
minution means, and how a Defendant in Error 
is to plead in nullo eff erratum, or what it means, 
it may be of uſe to give herein a ſhort Commen- 
tary or Explanation, for the Reader's better In- 
ſtruction. ” 


The Record with the Writ of Error being commentary 


brought into the Houſe, in Obedience to the Com- 
mand of the Writ, and an Entry made thereof 
by the Clerk of Parliaments, in the Journals of 

the 


on ihe ſaid n 


220 "bug 
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the Houſe, in the Manner before mentioned, then 
within eight Days after the Date of ſuch Entry, 
the Plaintiff's. Solicitor muſt Aſſign his Errors, 
that is, make out a Particular in Writing of the 
Errors, either in Point of Fact or Law, or both, 
he means to complain of and proceed upon. 
This breed homes, * be in the following 


Ferm? 3 
F of the WET In Error A. B. Plaintiff. | 
orm , 
Plaintiff's 46 . C. ©. Defendant, 
aſſigning his 25 


Errors. 


Error lor Errors as the Caſe is) aſſigned by the 
Plaintiff. 


If there are Matters of Fact, or Cirotaſitacce 
neceſſary to be ſtated for making the Error or 
Errors intelligible, ſtate them, and then fay,— 
The Plaintiff for Error aſſigns, That, &c. or, 
iſt, &c. 2d, Se. and ſo on, going through all 
the particular Articles of the Error or Errors. 
This Writing, ſigned by the Plaintiff's Solicitor, or 
his Counſel, who draws or has peruſed and ſet- 
tled it, is delivered to the Clerk, who enters the 
Day it is delivered, and the Defendant's Solicitor 


having taken out an Office Copy, prepares his 
his Plea to be put in. 


As to Deſen- If the Plaintiff has aſſigned Error or Errors in 
dant's Plea. 


the Record only, then the Defendant's Plea may 
be in nullo eff erratum, or the ſame' in Euglißb, 


$4 which 
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which is now the Language Writs of Error are 
in. But if Matters of Fact are alledged for Error, 


ſuch as N on-age, Death of the Plaintiff in the Suit 
below, before Judgment, &c. a proper Special 
Plea muſt be made out thereto, and Iflue be 


thereupon directed, taken and tried, as in any 
other Caſe or Iſſue. 


When the Plea 1s put in, it muſt be figned by 8 


. IC] 1 - Writ of Er- 
the Defendant's Solicitor or his Counſel, who —_ 


drew, or prepared, and ſettled it; and after it is ,, 
put in, either the Plaintiff or Defendant may, upon “ Hearing. 
a Motion made to the Houſe, have the Cauſe ap- 

pointed for Hearing, on a Day certain, or after 

thoſe already appointed; and then Caſes are pre- 

pared and got ſettled and ſigned by Counſel, then 
printed, exchanged, and lodged in the Houſe ; then 

Briefs are delivered to Counſel, they hold a Conſult- 

ation upon the whole Cauſe, the Hearing comes 

on, Counſel are heard, and the Judgment either is 
affirmed, or reverſed, or varied, and in ſome Caſes 
Directions given to the Court below. The Tranſ- Contgequen- 
ſcript of the Record will alſo be remitted back to . 
the Court to be entered up, at the End of the 
Judgment there ; and if the Judgment is affirmed, 

the Plaintiff in Error muſt pay double Coſts in the 

Court below, beſides the Coſts awarded by the 
Judgment of the Houſe of Lords. 


H h But 
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But hitherto nothing has been ſaid in the way of 
Explanation of what is meant in the above ſet out 
Standing Order, by the Plaintiff in any Writ of 


Meaning of Error alledging Diminution and praying a Certio- 


alledgin 


Diminution, rari, and the Clerk entering an Award, thereof 


and praying 


Certiorari, 
Ec. 


accordingly, &c. It is obvious, that by Diminu- 


tion is meant, that the Plaintiff alledges, that 
ſome Part of the Record, or ſomething material be- 
longing to, and which ought to have been made 
Part of the Record is with-held, and not re- 
turned, or brought in; that the Plaintiff prays 
Certiorari, or the Writ of Certiorari, being a Writ 
paſſing under the Great Seal, and adapted in 
Uſage, to the Caſe of Diminution in a Matter of 
Record, in order to conſtrain the Court to retutn 
and ſend or bring in what is with-held, and ought 
to be ſent or brought in, as Part of the Record; 
and that upon the Plaintiff making ſuch Alledge- 
ance, and praying a Certiorari, by which muſt be 


meant, that he declares to the Houſe, his Inten- 


tion to ſue out his Writ of Certiorari, and upon 
the Clerk entering an Award thereof accordingly, 
i. e. making an Entry thereof, the Plaintiff may 
before in nullo eſt erratum pleaded, ſue forth the 


Writ Certiorari, without ſpecial Petition or Motion 
to the Houſe for the ſame, &c. 


Here it is obſervable, that if the Plaintiff 
means to alledge Diminution, and to ſue out the 


Writ Certiorari, he muſt alledge, within eight Days 
after the Record and Writ brought in, and that, 
I if 
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if within thoſe eight Days, he will aſſign his Errors 
and in nullo eſt crratum is thereto pleaded by the 
Defendant, the Plaintiff cannot thereafter avail 


himſelf, by alledging Diminution, at leaſt not with- 
out a Petition, upon ſpecial Allegations. 


As to the Clauſe in the above ſtanding Order, 
that if the Plaintiff ſhall not proſecute his Writ of 
Certiorari, and procure” it to be returned within 
ten Days next after his Plea of Diminution put 
in, then, unleſs he ſhall ſhew ſome good Cauſe for 
enlarging the Time for returning the Writ, he 
ſhall loſe the Benefit thereof, &c. It appears that 
the Expreſſion of ten Days next after the Plea of 
Diminution put in, muſt have been owing to. ſome 
Miſtake or Inaccuracy in penning the Order; for 
that it ought to have been, after the Plaintiffs 
Alledgeance of Diminution made or put in. But theſe 
laſt Obſervations upon the Order of 13th Decem. 
1661, concerning the Plaintiffs aſſigning of Errors, 
the Defendants pleading of in nullo eff erratum, the 
Plaintiffs alledging of Diminution, and praying the 
Writ Certiorari, do all of them relate to the 
firſt eighteen Days, after the Writ of Error and 
the Record are brought in, and ſhew, that unleſs 
the Plaintiff in Error will, in eight Days aſſign his 
Errors, or alledge Diminution, and in ten Days 
more will get his Writ of Certiorari returned or 
brought in, he will loſe the Benefit of the ſame, 


and the Defendant in Error may proceed, as it no 
Certiorari had been awarded. 


Of 
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Of the uſual Forms and Proceedings 
in the Houſe of Lords, relating to 
aſcertaining the Deſcents of the Peers 


of Great B ritain. 


H E King i is the Fountain of Political Ho- Political Ho- 
6 © nour and Dignity, and the ſole Creator of 

Peerage ; but after a Creation, or Conſtitution of 
a Peerage, by his Majeſty, in a particular Family, if 
the laſt Peer who poſſeſſed and enjoyed the Honour 
has died, without ſuch Deſcendant, or Perſon of 
his Body or Family exiſting, as is clearly intitled 
to the Honour of Peerage in Deſcent or Succeſſion, - 
then his Majeſty does not interfere, otherwiſe than 
by referring to the Houſe of Lords to determine and 
adjudge, whether the Perſon or Perſons claiming 


the Honour, and which of them is intitled thereto 
in Deſcent or Succeſſion ; and which Juriſdiction, 


exerciſed by the Houſe of Lords, in Matters of 
Peerage, appears very naturally to belong to their 
Lordſhips, it being obviouſly conſonant to every 
Idea of political Juſtice, under a limited Monar- 
chy, that the Houſe of Lords ſhould, under his 
Majeſty's Reference, have the ſole and excluſive 
Juriſdiction, for adjudging and determining on 
Matters of Peerage. 


Dignity flow 
from the 
King, 


Circum- 
ſtances under 
which a Peer- 
age may be 
claimed, and 


how. 
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Of claiming Peerage, and how to claim. 


F the laſt Peer has been dead, ' for ſome 
Time, leaving no Deſcendant of himſelf or Fa- 
mily, clearly intitled to the Honour ; if it has 
been in Abeyance by Non-uſer, or Non-enjoy- 
ment, and it is doubtful which Branch, or which 
Perſon or Relation of the Family is intitled to 
the Peerage ; the Perſon who apprehends him- 
ſelf beſt intitled, either in lineal or collateral De- 
ſcent or Succeſſion, and is defirous of having and 
enjoying the ſame, preſents A Petition to his 
Majeſty, ſtating the original Creation and Con- 
ſtitution of the Peerage, and the Exerciſe and En- 
joyment had thereof, and by whom, a ſhort 
Account of the Petitioner's Pedigree, as related to 
the Family, and that he is able, and means to 
prove and make out the ſame, and apprehends 
himſelf intitled to the Peerage : And praying his 
Majeſty, that it may be declared and adjudged to 


belong to him. 


Of 


1 
: . 
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Of the Petition to his Majeſty. Form 
and Stile thereof. 


H E particular Form and Stile of the Peti- 


tion. may be as follows, or to the fol- 
lowing Effect: 


To the KING's Moſt Excellent Majeſty. 


The humble Petition of A. B. of 
in the County of 


Ec. as the Caſe is,) 


Eſquire (or Baronet, 


Sheweth, * 


That by by Letters Patent, bearing Date the 
Day of: in the firſt Year of the Reign 
of Edward the ſixth, the Title, Dignity, and 
Peerage, of Baron or Lord V. of P. was created 
in the Perſon of Sir V. V. to him, and the Heirs 
Male of his Body. 


That accordingly the ſaid Sir Y. and the Heirs 
Male of his Body, in conſequence of the faid 
Letters Patent, fat in Parliament, and otherwiſe 
poſſeſſed, exerciſed and enjoyed the ſaid Title, 
Dignity and Honour, of Lord or Baron V. of P. 
down to the Year 1680, (when that Original or 
Elder Male Line of the Family became extinct, ) 
and from that Year down to 1765, the ſaid Title, 


Dignity, 


Form and 
Stile of a Pe- 
tition to his 
— Majeſty, 
claiming a 
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Dignity, and Honour, were enjoyed by the Male 


Line (now extinct) of Sir 7, V. youngeſt Son of 


C. Lord V. of P. who were ſucceſſively ſum- 
moned to Parliament by Deſcent, in Virtue of the 


Letters Patent, above mentioned, 


That notwithſtanding the Enjoyment had of 
the Peerage, by the ſaid Male Line of the youngeſt 
Son of the ſaid C. Lord . of P. as aforeſaid, 
true it is, that the ſaid Lord C. had a ſecond Son, 
Sir A. W. the elder Brother of the ſaid . . 
and which ſaid Sir AH. W. did not die without 
Iſſue, but left a Son, and your Petitioner is the 
Great Grandſon and Heir Male of the Body of 
ſuch Son, and èonſequently Heir Male of the Body 
of the ſaid Sir . who, as aforeſaid, was created 
Lord FF. of P. the Male Line of the eldeſt Son 
of the ſaid C. Lord V. of P. having, as before 
ſtated, failed in or before the ſaid Year, 1580. 


Your Petitioner therefore humbly prays 
your moſt Excellent Majeſty, that the ſaid 
Title, Dignity, and Peerage, or Honour 
of Lord W. of P. may be declared and 
adjudged to belong to your Petitioner. 


And your Petitioner ſhall ever pray, &c. 
AB: 
This Form will ſuit, or be ſufficient for any 


Peerage, in like, or nearly like Circumſtances ; 
3 and 
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and as to very ſpecial and uncommon Circum- 


ſtances occurring in any Caſe, theſe muſt be pro- 
perly ſtated and repreſented as they really are, by 
the Drawer of the Petition. It may however be 


uſeful to give the Form and Stile of a Petition, 


chat was really preſented to his Majeſty. 
To the KING'S moſt Excellent Majeſty. 


The humble Petition of V. S. of R. Eſq; 


N 


on a Scotch Peerage; and the following is one, 


St. 
That V. S. Earl of. eldeſt Jon of H. Earl Form 7 
of by a Daughter of W. D. Lord IV. and gon » ta 


of a Princeſs, Daughter of King Robert the Se- ing = Scorch 


cond of Scotland, made a conſiderable Figure in 
the publick Affairs of Scotland, during the Reigns 
of James the Second, and James the Third; and 
in Reward of his Services, or as ſome ſay, in con- 
ſideration of his Pretenſions to another Lordſhip, 

obtained from King James the Second a Grant of 
the Earldom of C. But no Record or other Evi- 
dence of the original Creation is extant. 


That this Earl V. married aſt, Lady 11 
Daughter of A. the Earl of D. by whom he had 


Peerage. 


one Son Villiam, whoſe Son H. and his Deſcen- 


dants enjoyed the Title and Dignity of Lord S. for 
ſeveral Ages, and * of his Deſcendan ts are yet 
exiſting. TSS Eh Lala 


K k That 


[ 126 J 


That the ſaid V. Earl of C. married for his 
ſecond Wife M. S. of which Marriage he had ſe- 
veral Sons; and having reſigned the Earldom of 
C. he obtained a new Grant thereof from King 
James the Third, in favour of W. S. one of his 
Sons, by the ſaid Counteſs M. his ſecond Wife. 


That the ſaid . in conſequence of the afore- 
ſaid Reſignation and Grant, enjoyed the Title and 
Dignity of Earl of C. with the other Honours 
pertaining to that Earldom, and was upon his De- 
ceaſe, ſucceeded by his Son J. the Second Earl of 
C. who was ſucceeded by his Son G. the Third 
Earl of C. 


That this Earl G reſigned the Earldom of C. 
into the Hands of Queen Mary, and obtained a 
new Grant thereof to J. S. commonly called 7, 
Lord B. his eldeſt Son. Er Heæredibus ſuis Maſ- 
culis et afſignatis tenend. in libero Comitatu et Do- 
mino. And which Charter bears Date the 2d Oc- 


tober, 1545. 


That the ſaid J. Lord B. had three Sons, his 
eldeſt Son G. afterwards the Fourth Earl of C. 
his ſecond Son Sir James S. of M. and his third 
Son Sir John S. of G. afterwards denominated 
of R. The faid G. the Fourth Earl, had two 
Sons, . Lord B. and F. V. Lord B. died be- 
fore his Father, leaving one Son J. commonly 
called Maſter of B. who alſo died before his Grand- 

; father 


[1271 


father G. the Fourth Earl, leaving one Son G. 
who ſucceeded to his Great Grandfather G. and 
became the Fifth Earl, but died without Iſſue in 
1076; and upon hisDeath, G. F. the Son of F. 
who was the ſecond Son of the above G. the 
Fourth Earl, ſucceeded to the Dignity of Earl of 
C. as neareſt lawful Heir Male to G. the Fifth Ear]. 
And the ſaid G. the Sixth Earl having died in 
1698, without Iſſue Male, was ſucceeded in the 
Dignity and Peerage, by J. S. of M. Grandſon 
of the ſaid J. H. of M. the ſecond Son of the 
ſaid 7. Lord B. as neareſt lawful Heir Male to 
the ſaid G. the Sixth Earl. 


That J. the Seventh Earl died in 170g, and was 
ſucceeded in the Dignity and Honours by A. his 
eldeſt Son, the Eighth and laſt Earl; and he died 
in 1765, without Iflue Male. 


That all the lawful Male Deſcendants of the 
ſaid G. the Fourth Earl, the eldeſt Son of the 
faid J. Lord B. did thus fail and become ex- 
tinct, by the Deceaſe of G. the Sixth Earl in 16983 
and all the lawful Male Deſcendants of the ſaid 
Sir J. S. of M. the ſecond Sen of the ſaid J. 
Lord B. did alſo fail, and become extinct, 


HPO the Peceaſe of the ſaid A. che Me Earl, in 
4205. 


That your Petitioner is the neareſt Heir Male, 
in a direct Line to the ſaid Sir J. S. of G. and 
9 | | 3s R, 
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R. who was the third Son of the faid J. Lord 
B. the eldeſt Son of the ſaid G. the Third 
Earl of C. And having in that Character, pur- 
chaſed from your Majeſty's Chancery in Scotland, 
a Brieve of Mort Anceſtry, your Petitioner, during 
the Trial that enſued upon that Brieve, brought a 


clear and ſatisfactory Proof of his Deſcent from 
the ſaid Sir J. S. of R. the Great Grandfather 


of his Grandfather, and was upon the 28th Wo- 
vember 1768, ſerved neareſt lawful Heir Male 
of the ſaid 4. Earl of C. who died in 1765; 
and which Service is recorded in your Majeſty's 
Chancery aforeſaid. And your Petitioner being 
adyiſed, and humbly conceiving, that the Right 
of ſucceeding to the Titles, Honours, and Dig- 
nities of Earl of C. Lord or Baron of B. and 
ſuch other Honours and Dignities as belong to the 
Family, does in Law and Juſtice belong to your 
Petitioner, as the neareſt Heir Male of the ſaid 
7 Lord B. the eldeſt Son of the ſaid G. the 
Third Earl of C. and being ready to make out and 
yoow his faid Pedigree and Dem 


Your Petitioner therefore humbly prays. your 
moſt Excellent Majeſty, that it may be 
declared and adjudged, that your Peti- 
tioner is intitled to the ſaid Honours and 
* of Earl of C. Lord or. Baron of 


B. and 
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B. aud ſuch other Honours and Dignities 
as are in * Family. 


And your Petitioner ſhall ever pray, Ge. 


G. U. Agent for the Petitioner. 


For the ſake of Decorum and Regularity of The Petition 


to be ſigned 
proceeding, thoſe Petitions ought to be delivered, by the Peti- 


or lodged, at the Secretary of State's Office, ſigned Agent. 5 
by the Petitioner, or his Agent, living in London. 
But according to the Courſe of the Secretary of 
State's Office, a Petition will be received, though 
not ſigned at all, there being Inſtances in the 
Books of the Office, of many Petitions which, 
though unſigned were received and referred. But 
it is the med Proper, and the belt Way, to have 


the Petition duly ſigned. 


To ſome Perſons it may appear incongruous, ge Ob. 
that the Claim of a Peerage ſhould originate by {vain on 


the Nature 


preferring a Petition to his Majeſty, when the ga- Na 


Juriſdiction is in the Houſe of Lords. But the — — 
imaginary Incongruity flies off, when it is con- Wetein. 
ſidered, that the King is the Fountain, the Origin 

and Creator of all and every Juriſdiction in this 
Kingdom. His Hajeſty is clearly the Creator of 

every Honour and Dignity; and every Peerage 
compoſing the Houſe of Lords, has, ſome Time 

or other, paſſed and been derived from the 


LI | King. 
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King. In Matters of Peerage, his Majeſty and 
his Houſe of Lords, are one and the ſame; And 
in Setting off to Claim a Peerage, it is conſonant to 
every Idea of Law, of Order, of Juſtice, and of 
regular Proceeding, to begin with preſenting a 
Petition to his Majeſty, and when, on a Reference 
from his Majeſty, on ſuch a Petition to the Houſe 
of Lords, the Matter comes betore the Houſe, the 
Juriſdiction is compleat, and not ſubject to any 
Incongruity or Irregularity whatſoever. 


Of the Reference by his Majeſty, on a 


Petition for a Peerage. 


H E Petition being ready for preſenting, 
the Solicitor goes with it to the proper 


Manner of Secretary of State's Office, and there lodges it 


obtaining the 


Reference 


from his mr 


jeſty, on 
Petition for 
Peerage. 


with the Secretary, who ſhews or mentions it to 
his Majeſty ; and then, if no Objection occurs, a 
Reference is written at the Foot of the Petition, 
or indorſed, and is ſigned by the Secretary, who 
being generally a Lord, and Member of the Houſe 


of Lords, carries the Reference to the Houle, and 
moves it there; whereupon, the Houſe make 


their Order upon it, referring the Matter to the 
Conſideration of the Committee of Privileges : If 
the Secretary of State is not a Lord of the Houle, 
the Claimant's Solicitor gets the Reference from the 

Office, 
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Office, and carries it to the Houſe of Lords, and 
there gets a noble Lord to move it. 


His Majeſty's Reference to the Houſe of Lords, pom © li. 
is commonly in the Words, or to the Effect fol- Mae 


Reference to 


lowing: 15th January 1772, His Majeſty is Lad. 


graciouſly pleaſed to refer this Petition to the 
Conſideration of the Right Honourable the Houſe 
of Lords. 


Halliſax. 


This is generally the Reference, whether it is 
on a Petition for an Engliſh or Scotch Peerage. But 
ſometimes, and on ſome Petitions, a previous Re- 
ference has been made, or may be made, either at the 
Rqueſt of the Claimant, or at the Pleaſure of his 


Majeſty, in the farſt Inſtance, to his Majeſty's Attor- , 3 


ney General, to conſider the Matter of the Petition, Reference in 
? ſome Caſes 


and to report his Opinion thereupon to his Ma- nts Amor: 
jeſty ; after which, the Petitioner either may ſo- 

licit a Reference from his Majeſty to the Houſe of 

Lords, or drop and relinquiſh his Claim. 


Here, in order to prevent Miſconceptions, or any n 
ET b 5 ; Difference 
Miſunderſtanding, on a Subject upon which no- betseen the 


Nature and 


thing appears to have been written by any other Opention of 


a Reference 


Perſon, it may be obſerved, that his Majefty's Re- 0 de Lords 


and of a Re- 
ference to the Houſe of Lords, however general . che 


in the wording or penning thereof, muſt have been, General, 
and always mult be, held and conſidered a Refer- 


I ©. "ENCE 
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ence, with a View to and for the Purpoſe of the 
Houſe exerciſing their Lordſhips free and full Ju- 
riſdiction in hearing, ordering, reſolving, decla- 
ring, adjudging, and finally determining on the 
Right or Demand of the Claimant, and could not 
have been intended or meant for any other Pur- 
poſe whatſoever; becauſe it is very plain, and muſt 
have been very. long eſtabliſhed, that whenever 
their Lordſhips do and can proceed, whether on a 
Reference or otherwiſe, they muſt proceed in their 
judicative Capacity, and not in any Miniſterial 
way. There never was, nor could, nor can there 
be, any Ground for imagining, that the Houſe of 
Lords, on a Reference to their Lordſhips from his 
Majeſty, on a Claim of Peerage, were, or are to 
do no more than to give an undeciſive Opinion or 
Report to his Majeſty, in the Manner his Majeſty's 
Attorney General does or muſt do as a Counſel, 
on a Reference being made to him by his Majeſty 
on a Party's Petition. In ſhort, Ex natura Rei, 
a Reference to the Houſe of Lords implies, that 
their Lordſhips are thereupon fully to exerciſe 
their Juriſdiction, by determining and adjudging on 
the Right of the Claimant; but a Reference to 
the Attorney General implies, and is, Ex ſua na- 
tura, with a View to nothing more, than to have 
Mr. Attorney's Opinion as a Counſel, in point of 
Law; but ſuch Opinion, which way ſoever given, 
can adjudge or determine nothing, on the Right, 
or the Want of Right of the Claimant, that being 

the 
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the peculiar Province of the Houſe of Lords, as 


the ſole and competent Judicature or Tribunal 


for adjudging and determining on Matters of 
Peerage. 


The Diſtinction between the Caſes, where it may The ſuppoſed 
be proper for a Claimant to pray a Reference . 


be made by his Majeſty on his Petition, directly to Column 


a Claimant 


the Houſe of Lords, and where previouſly to his get. nd.* 


$149 Reference 
Majeſty's Attorney General, may here be ſuppoſed be Lale 
and mentioned, as follows: Where the Peerage jrevious Re 


previous Re- 


claimed has been long, and for many Years in Auer 
Abeyance, and it is doubtful that the Claimant is“ 
intitled, or that the Peerage has not become ex- 

tinct; in ſuch Caſes, it may be proper of the 


Claimant to pray a Reference on his Petition to 


his Majeſty's Attorney General, for his Opinion 
and Report, previous to a Reference by his Ma- 


jeſty to the Houſe of Lords. But where the de- 
ceaſed Peer, laſt in Poſſeſſion died but lately, and 
by the Reputation about the Caſe, or the ſtating 
of the Petition, or the Notoriety of the Claimant's 
Circumſtances, there appears to be a probable 
Ground for his Claim, then the Reference may 
properly be aſked and made directly to the Houſe 

of Lords, to prevent the Loſs of Time, which a 


previous Reference to his e, 8 Attorney a 
General might occaſion. 


On a fo 


When there is a Reference to the Attainey Ge- poſed Refer. 


ence to the 


neral, you attend him with it, and get a Meeting Aruorney 


General, h 
M m appointed i proceed. 


appointed for him to conſider the Matter; and pre- 
vious thereto, you furniſh him with a Copy of the 
Petition, and a proper Caſe in Writing upon the 
whole Matter, ſo as to obtain his Report and Opi- 
nion; and in caſe of any conſiderable Doubt or 
Difficulty, you may have the Matter argued by 
Counſel, before Mr. Attorney, previous to his 
Report; and in all this Proceeding, you muſt 
give and pay the uſual Fees for the Trouble and 
Time of the Counſel and others concerned. 


| . . - , 
Whethera If a Reference from his Majeſty, on an Engliſb 
previous Re- 


ference-to the Peerage may be aſked and made to the At- 


A E * * 
General &c. torney General, in the firſt Inſtance, there may 


Scolch Peer. be à like Reaſon for aſking and taking a Re- 
— ference on a Scotch Peerage, in ſome particu- 
lar Caſes in the ſame Way, to the Attorney 
General and Lord Advocate of Scorland; in order 

only to get their Opinion and Report, previous 

to a Reference to the Houſe of Lords; and which 
previous Opinion may perhaps be uſetul to further 

and facilitate the Determination of the Lords. 

But after all that has been mentioned of previous 

Previous Re- References to the Attorney, General (and which 
8383 has been mentioned, becauſe ſuch previous Reſer- 
— ences have in divers Caſes been made, there is 
Reaſon for thinking, that the aſking and taking 
of References from the King, on Petitions- for- 
Peerage, to the Attorney General, was at firſt, or 


at leaſt, in ſome, or ſeveral Caſes, owing to Miſ- 
1 oy | MES rome take, : 
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take, or ſome erroneous Apprehenſion, either at 
the Secretary of State's Ofhce,, where there might 


be erroneous Precedents in the Books, or ſome- 
where elſe; and that after judicative Buſineſs has 
been carried on; and has moved for & very 
great Number of Years, in and at the Houſe of 
Lords, with the moſt conſpicuous Accuracy, Re- 
gularity, and good Order, and the Steam of 
Juſtice has happily flowed, and does now flow 
there in great Purity, and with great Eaſe and Fa- 
cility, there does not appear to be any good 
or neceſſary Ground for Parties claiming b eerage, 
to aſk or take a previous Reference to the Attor- 
ney General, or to put themſelves to the Ex- 
pence of ſuch previous Reference and it's Con- 
ſequences, but to come directly, and in the firſt 
Inſtance, with a Reference to the Houſe of Lords; : 
and this the rather that the Houſe of Lords in | | 
their ample Juriſdiction take and judge of all 
kinds of competent and proper Proofs, parole or 
otherwiſe, which the Attorney General, on a Re- 
ference to him, cannot do. 
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Of the Order of Reference commonly 
made by the Houſe of Lords, to the 


Committee of Privileges. 


HEN upon the Petition of a Claimant of 
+ Peerage, his Majeſty's Reference is obtain- 


ed to the Houle of Lords, and it is moved in the 
Houſe, the Order which the Houſe make there- 


upon is commonly in the Words, or to the Effect 
Form or Stile following: Die Martis 5 Februarii, 1772. Upon 
made by e Teading the Petition of A. B. to his Majeſty, claim- 
Don. "fer. ing the Title and Dignity of —-, with his Majeſty's 
ring the nat. Reference thereof to this Houſe, it is Ordered by 


ter to the | 

— the Lords Spiritual and Temporal in Parliament aſ- 

rirlleges. ſembled, that the ſaid Petition and Reference be 
referred to the Conſideration of the Lords Com- 
mittees for Privileges. 


A. C. 


Cler. Parliamentor. 


Of 


* the Claimant's Caſe to be printed, 
and of getting a Day appointed for a 
Hearing. 


HE Matter being fixed, as by the aboveClaimant's 
Order, before the Committee for Privileges, and aged 
the Claimant gets his Caſe drawn up to be printed, 98 
which is to ſet forth the Creation, or Conſtitution, 

and the Enjoyment of the Peerage, his Proofs and 
Authorities, and alſo his Pedigree; and being ſet- 

tled and ſigned by his Counſel, and properly in- 

dorſed as follows: 


The Caſe of A. B. Eſquire, Claimant of the 
Peerage of To be heard at the Bar of the 
Houſe of Lords, before the Committee of Privi- 
ledges, on — Day the — Day of March 1772. 
Then you ſend it to the Prefs and have it print- 
ed, and lodged in the Houle, to be by the 
Clerk diſtributed to the Lords; afterwards, as 
ſoon as may be, the Claimant applies to the Houſe 
by Petites, as follows, 


To Fa Right Honourable the Lords Spiritual and The Form of 


- a Claimant's 


Temporal in Parltament aflembled. - © Petition for 


: having a 
Day appoint- 


The Humble Petition of A. B. Cdaimant off, for Hear- 
the Peerage of 


Nn Sheweth, 
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Sheweth, 


That your Petitioner's printed Caſe upon this 
his Claim of Peerage having been delivered, or 
lodged on your Lorſhips Table; 


He therefore humbly prays your Lordſhips 
will ' be pleaſed to order that the Lords 
Committees for Privileges do meet io con- 
ſider of this Claim, on Friday the Day 

of — next, or ſuch other Day as your 
Lordſhips ſhall pleaſe to appoint ; and that 
Notice thereof may be given to his Ma- 
jeſty's Attorney General, (and if a Scorch 


Peerage, to the Lord Advocate for $co:- 
land) on behalf of his Majeſty. 


And your Petitioner ſhall ever pray, &c. 


A Day to be Upon this Petition being moved, an Order is 
prayed for — 

the Hearing, made, as prayed ; but Care muſt be taken to pray 
at the Diſ- . . 

tance of a a Day at the Diſtance of a Fortnight at leaſt ; for 
Fortnight at _ . . . . 
leaſt, in regard to this, there is the following ſtanding 


Order : 

24 or. Die Martis, 24 Martii 1567. © Ordered, by 
March, 1767. 6 the Lords Spiritual and Temporal in Parliament 
« aſſembled, that this Houſe, or any Committee 
ce thereof, do not proceed to the Hearing upon 
« any Claim to a Title of Honour, until four- 
« teen Days after printed Caſes ſhall have been 

delivered, 


A 
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« delivered, which ſhall contain an Abſtract of 
% the Proofs and Authorities upon which ſuch 
© Chim may be founded, together with the 
<< Dates thereof, and References where the ſame 
«<< may be found.” | 


The Order of the Houſe appointing the Day 
or Time of the Hearing is commonly in the 
Words following : 


Die Mercurii, 260 Februarii 1772. 


Upon reading the Petition of a H B. ClaimantForn of the 
of the Peerage ol. praying, in regard the Pe- monly made 
titioner hath delivered his printed Caſes, that the the Day or 
Lords Committees for Privileges may be ordered to 
meet, to conſider of the ſaid Claim, on — Day, the 
Day of — next, or ſuch other Day as their Lord- 
ſhips ſhould pleaſe to appoint ; it is ordered by the 
Lords Spiritual and Temporal in Parliament aſ- 
ſembled, that the Committee of Privileges do 
meet to conſider of the ſaid Claim, on the 
Day of — next ; and that Notice be given 
to his Majeſty's Attorney General, and (if a 


Scotch Peerage) the Lord Advocate of Scorland. 


* 


Cler, Parliamentor. 


Of 
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Of Notice to be given to the Attorney 
General, or to him and Lord Ad- 


- vocate. | 
prong eo HE following is the proper Manner of 
Any 17 giving Notice to the Attorney General, or 
Lord Ade. Lord Advocate: You make a Copy of the Order 
88 of the Houſe for each of them, and then you de- 


liver a Copy to each, at his place of Abode, or 

leave the Copy, with their Clerk, or Servant, with 

- the following Writing annexed to, or indorſed on 

each Copy, and ſigned. By this Copy delivered to 

(or left for) you with your Clerk or Servant (as 

the Caſe is) I give you Notice of the Order of 
the Houſe of Lords, made in this behalf. 


To his Majeſty's Attorney? 
General, or to the Right 
Honourable Lord Advo- 
cate for Scotland. 


A. B. Solicitor for 
the Claimant, Fes. 


1772, 


Such No. If the Claim is of an Engliſh Peerage, the At- 
_ torney General, upon getting the Notice, ſends it 
by his Clerk to the Solicitor concerned for the 
Crown for England; and if of a Scotch Peerage, to 
the Lord Advocate, or the Solicitor concerned for 
the Crown for Scotland; and ſuch Solicitor will, 
from the printed Caſes of the Claimant, or other 
proper Materials, prepare for, and deliver to the 
King's Counſel, the proper Inſtructions or Briefs 

I on 
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on the Matter, containing any Objection that may 
occur againſt the Claim, or the Claimant's Pedi- 
gree, &c. before the Day of Hearing, to enable 
them to inſtruct and prepare themſelves to act 
properly as Counſel on behalf of the Crown, at 
the Hearing; and on ſuch Occaſions, the Fees paid 
to the King's Counſel, and other Charges incur- 
red to the King's Agent, in this . are 225 
from the publick Treaſury. 


Of Conſultation by Counſel previous 
to the Hearing. 


HREE or four Days before 50 Day 
ſtanding appointed for the Hearing, the 
Claimant's Solicitor having prepared his Briefs for 
his Counſel, and delivered the ſame, with the 
proper F ces, gets a Meeting appointed by his two 


Counſel, for Conſultation on the whole Caſe. Conſultation 


They meet accordingly, read over and con ſider 
all the proper Materials, and 'what 1s to be 
read for Evidence at the Bar, or to be proved 
there by parole Proois. 


O o | Of 


by Counſel. 
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Of ſwearing Witneſſes previous to the 
Day of Hearing, 


Witneſſes o I F parole Proofs appear to be neceſſary, the 


be ſworn in 


proper Time, I Claimant's Solicitor, a Day or two before the 
det it done. Day of Hearing, gets his Witneſſes to attend at 
the Houſe of Lords, and be ſworn at the Bar of 
the Houſe, as Witneſſes to give Evidence on the 
Claim at the Hearing: The Way to do this, is 
for the Solicitor to write down on a Slip of Paper, 
the Name of the Claim of Peerage, thus: A. B. 
Claimant of the Peerage of - And underneath, 
Witneſſes brought to be ſworn, to give Evidence 


on this Claim. 


RD of Eſquire. | 
E. F. of ———— Gentleman. 
G. HF. & * | - Spinſter. 

= K. of — Widow. 


This Slip of Paper being handed in to the Clerk 
Aſſiſtant, the Houſe ſitting, and the Witneſſes at- 
tending at the Door, the Clerk, as ſoon as he 
can, comes to the Bar with the Liſt in his Hand, 
and calling over the Names, they ſeverally an- 
ſwering, and laying their Right-hand on the Book, 
are ſworn to give true Evidence on the Matter of 


the 
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the Claim. The Solicitor muſt take care to 80. 
through this Form or Ceremony a Day to two 
before the Day for the Meeting of the Committee; 
for on that Day, before the Committee meet, and 
go into the Hearing, there is no Sitting of the 
Houſe, and conſequently no Witneſſes can be 
ſworn ; it being a Rule in all Caſes, that Witneſ⸗ 
ſes are or can be fworn only before the Houſe of 
Lords, and not before any Committee; which 
ſnews the Neceſſity of ſwearing the Witneſſes on 
a Claim of Peerage, at the Bar of the Houſe, a 
Day or two before the Meeting of the Committee, 
in order that the Witneſſes may then be ready to 
be examined at the Bar, before the Committee. 


Of the uſual Manner of proceeding at 
the Hearing, before che Committee. 


2 


HE two Counſel and Solicitor for 8 of 
Claimant attend the Houſe on the Day 3 
appointed, with the Claimant's Witneſſes, and the 5 
Attorney General, or he and Lord Advocate, or 
one of them, on behalf of the King, alſo attends. 
Being called in before the Committee of Privileges, 
the ſenior Counſel for the Claimant opens the Caſe, 
by ſtating it and the Evidence at full Length. 
Then the Evidence is or may be read. The 
Claimant's junior Counſel makes Obſervations, and 


x collects 
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collects the Arguments ariſing therefrom for the 
Claimant. Then the Attorney General (or he and 
Lord Advocate, if on a Scotch Peerage) or one of 
them for the King, ſtates any Objections that do 
or may occur againſt the Claim. Or if none do 
occur, and the Claim appear clearly and well found- 
ed, he will candidly admit and declare ſo, If any 
Objections or Difhculties are ſtated or moved, 
either by the Counſel for the King, or by any 
Member of the Committee, it will fall to the 
ſenior Counſel for the Claimant to anſwer thoſe 
Objections of Difficulties, and to reply thereto, as 
well as, by a Reply on the Whole, to draw the 
moſt concluſive Arguments for the Claimant that 
the Nature of the Caſe and Proofs will admit of. 


bn. 


Of the Report of the Committee, and 
Judgment of the Houſe after Hear- 


Ing. 
HE Counſel having finiſhed, ſome Lord 


or more of the Committee deliver their 
Opinion, that the Claimant is, or is not intitled; 
and if the reſt agree with the Opinion delivered, 
the Committee reſolve accordingly on their Report 
to the Houſe; and as ſoon as can be thereafter, 


Reportof the the Houle fitting, the Lord who was Chairman of 


Lords Com- 


mittees for the Committee, makes his Report to the Houle ; 


Privileges. 


1 whereupon 


„ 

whereupon the Houſe make their Judgment, com- 

monly in the Words or to the Effect following, Je4gment of 
when the Judgment is with the Claimant, 


Die Jovis, 7% Maii, 1772. 


Upon Report from the Lords Committees for Form of the 
Judgment, 
Privileges, to whom it was referred to conſider of when with 
the Petition of A. B. of —— Eſquire to his an. 
Majeſty, claiming the Titles, Honours and Dig- 
nities of Earl of C. Lord or Baron of B. and ſuch 
other Honours and Dignities as are in the Family, 
with his Majeſty's Reference thereof to this Houſe; 
it is reſolved and adjudged, by the Lords Spiritual 
and Temporal in Parliament aſſembled, that the 
Claimant A. B. of — Eſquire, hath a Right 
to the Title, Honour, and Dignity, of Earl of 
C. as Heir Male of the Body of V. who fat in 


Parliament in 1505. 


A. C. 


Cler. Parliamentor, 


The above contains an Account of all the Steps The abore, 
. F a gener 
on a plain Claim of Peerage, from the Petition to Account of 


the whole 


his Majeſty to the final Judgment of the Houſe one plain 


aim, from 


of Lords, incluſive, and which will be a general te 25 
Pattern for all Claims of Peerage whatſoever, ment, dk. 
however particular Circumſtances, in ſome parti- 

cular Clai ms, may occaſion a greater Variety of 


Pp Incidents, 
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Incidents, by Petitions, Motions, and Orders, 
than what are ſtated above: But from the general 
Tenor and Courſe of Proceeding, the intelligent 
Solicitor will readily be able to proceed with Pro- 
priety, in every uncommon Incident, after having 


a View of what paſſed on ſome Peerage Caſes 
as above. 


Obſervation Tn ſome Caſes of Peerage, there have been, or 
on Caſes of | 


more than there may be, two, or three, or more Claimants. 
one Claim- | 


ant. In the Caſe of the Scotch Peerage of Caſſillis, there 
were two. In the Caſe of the Peerage of Suther- 
land there were three. When there are two or 
more Claimants to compete, each Claimant prefer, 


his Petition to his Majeſty, and obtains his Majeſty's 
Reference, and the Houſe of Lords will make 


their reſpective Orders, referring each Petition to 
the Committee of Privileges. Each Claimant pre- 
pares and lodges his or her printed Caſes, and then, 
after agreeing on a Day to be aſked for the Hear- 
ing, or without any Conſent or Agreement, the 
Claimant who has been moſt diligent, and is moſt 
forward in being prepared for the Hearing, will 
obtain an Order, appointing a Day for Hearing ; 
and the other Claimant or Claimants, if not ready 
by that Day, muſt prefer their Petition to the 
Houſe for a Delay, and therein ſtate their Reaſons 
for aſking the Delay, which the Houſe will grant, 
if no Inconvenience is likely to enſue from it to 
any Party. In theſe Caſes of more x than one 


Claimant, 
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Claimant, every Petition to the Houſe of Lords, 


of any one of the Claimants, and Order thereupon, 
mult proceed on previous Notice given by that 
Claimant's Solicitor, to the Solicitor for every 
other Claimant. 


Of the Perplexity and Inconvenience 
ariſing from additional Caſes, of 
more than one Claimant. 


HEN there are ſeveral Claimants, and the n onvenien- 
ſeveral printed Caſes are delivered, each natd. 


Claimant is anxious to make out and deliver an fun, 


luminous 


additional and better Caſe ; there being no ſtand- ener 


more than 


ing Order of the Houſe, as in the Caſe of 3 
peals, confining and reſtraining a Claimant to one 
printed Caſe, which perhaps would not be juſt in 
a Claim of Peerage, it being of the Nature of an 
Original Suit in a Court. The Perplexity and 
Inconvenience occaſioned by the Circumſtance of 
additional Caſes, may be very conſiderable, and 
was very glaring, in the Caſe of the Peerage of 
Sutherland, where the Female Claimant, in Poſ- 
ſeſſion of the opulent Family Eſtate, exhibited and 


delivered by her Guardians, the longeſt and moſt 
voluminous additional Caſes, that ever appeared 


on any Claim of Peerage, which, after all, were 
of little or no Utility; the Sum total of what 
2 wy | thoſe ' 
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thoſe voluminous Caſes ſhewed and made out, 
being, that in Scotland divers Peers and Peerefles, 
at different early and obſcure Times, poſſeſſed 
and enjoyed Peerages on every kind of. Ground, 
according to their Power, Intereſt, and Influence, 
by Family Connections, without any ſettled or fixed 
Rule of, Law, for determining the Rights of 
Claimants in Matters of Peerage : And yet the 
other Claimants were under a Neceſſity of carefully 
peruſing and conſidering thoſe voluminous Caſes, 
and of getting them peruſed by their reſpective 
Counſel, which occaſioned a very heavy additional 
Expence, and Loſs of Time. Many of the Lords 
alſo were under a Neceſſity of peruſing them, and 
thereby conſuming much Time, without finding 
any Difficulty cleared up or ſatisfactorily removed 
by thoſe long Caſes ; and when the whole Matter 
came to a narrow Criſis in Argument at the Bar, 
it appeared, the main Queſtion was a very ſhort 
one, depending upon Matter of Fact, the Peerage 
having in 1514, been taken and enjoyed by a 
Counteſs of Sutherland, as an Heir Female, An- 
ceſtreſs of the preſent Female Claimant, ſhe the | 
Claimant muſt be intitled to it on the ſame 
Ground and in the ſame Way; and ſo it was ad- 
judged, and it would have been ſo adjudged, with- 
out the voluminous Caſes delivered on that Oc- 
caſion. But though it was ſo adjudged, it was 
without Prejudice to the general Rule of preſum- 
ing, where no Evidence appears of the Tenor of 

| Hanes! the 
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the original Patent of Creation, that it was to Heirs 
Male. 


Of getting a new Reference from the 
Houſe of Lords to the Committee of 
Privileges, when the Reference of a 
former Seſſion has expired with that 
Seſſion. 


F the Matter of a Claim or Claims of Peerage 

is put oft till a ſubſequent Seſſion, or the Seſ- 
fion of Parliament determines and is put an 
End to before the Day appointed for the Hearing 
by or before the Committee, which ſometimes 
happens, then the Claimant or Claimants muſt, 
next Seſſion of Parliament, apply by Petition 


to the Houſe, in the Form, or to the Effet 
following : 


To the Right Honourable, Fc. wor = 
| | Petition for a 
| renewed 
The Humble Petition of A. B. Eſquire, Claimant de Cena 
of the Pecrage of _ u_ Privi- 
Sheweth, 


That your Petitioner's Claim was, by an Order 
of your Lordſhips of laſt Seſſion, referred to 
9 29 the 


1 Saur 
1 wad n "== 0 - 
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the Lords Committees for Privileges, of that 


Seſſion; but not having been heard or deter- 
* in that Seſſion, 


Vour Petitioner therefore humbly prays, 
your Lordſhips will be pleaſed to order, 
* that his Claim may be and ſtand referred 
to the Lords Committees of Privileges 

for the preſent Seſſion. 


And your Petitioner ſhall ever pray, &c. 
C. D. 


Agent for the Petitioner. 


The Order to be made on this Petition being 

a Matter of Courſe, the Solicitor concerned has 

only to ſend in the Petition to the Clerk Aſſiſtant, 

whe will get it moved by ſome Lord at the Table, 

and the Order will be made of Courſe: But though 

this is a Matter of Courſe, the preſenting of ſuch 

A renewes A Petition, and obtaining an Order thereupon, is 
2 very proper and uſeful, becauſe it ſignifies to the 
. and every Perſon, concerned, that though 
Cauſe has laid over ſince laſt Seſſion, the 

Claimant means ſeriouſly to have it proceeded on 

in the preſent Seſſion, and not to drop or relinquiſh 

this Chim, of which there have been Inſtances, 


aer a Claimant had * himſelf and others the 
| Trouble 
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Trouble and Expence of a Petition to his Majeſty, 
and of a Reference to the Houſe of Lords; but 
at the fame Time, it is obſervable, that there is 
yet no ſtanding Order of the Houſe, in regard to 
Peerage for diſmiſſing a Claim pending in the 
Houſe, whereon nothing has been done in the Houſe 
for a whole Seſſion: It has however been thought 
and conſidered by ſome Perſons, that where a Claim 
of Peerage ftands reſerred by the Houſe to the Com- 
mittee of Privileges of that Seſſion, and it ſtands 
over to a ſubſequent Seſſion, the Committee of 
Privileges for the former Seſſion being determined 
and at an End with that Seſſion, the Reference to 
them is of Courſe determined and at an End; and 


on this Account alſa, a freſh Reference to the 
Committee of Privileges of a fubſcquent Seſſion be- 


comes proper and neceſſary. 


There is given above one of the ſtanding Or- 
ders of the Houſe of Lords, in Matters of Peerage, 
being that relating to the delivering of Printed 
Caſes, fourteen Days before the Day of Hearing. 
And as there is no Doubt, it will be uſeful and 
ſatisfactory to have the whole of their Lordſhips 
ſtanding Orders, relating to Peerage-Claims, ſet 
out in this Treatiſe, the reſt of thoſe ſanding 
Orders are accordingly given, hereunto annexed, 
ſo far as ordered by the Lords to be printed and 
publiſhed, and affixed on the Doors of this Houle, 
and Weſt minſter Hall. 

2 


The 
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The ſubſequent ſtanding Orders, in Point of 


Date, after the above Order of the 14th of March 


Four ſeveral 
ſtanding Or- 
ders of the 

11th of May, 


'I 767. 


1767, are. the following four ſeveral Orders, of 
one and the ſame Date, made, on conſidering a 
Report received from the Lords Committees, as 


follows : 


King's He- 
ralds and 
Purſuivants 
of Arms to 
make regular ( 
Entries of the 
Peers and 
Peereſſes of 
this Part of (c 
the Kingdom. 


cc 


cc 


Garter King 
at Arms to 
attend the 
firſt Admiſſi- 
on of every (c 
Peer, and de- 
liver in at (c 
the Table a 
Pedigree of 
the Family 
of ſuch Peer. 


(* 


eſſes of this Part of the Kin 


1 


Die Lune, 11 Maii, 1765. 


„Upon Report from the Lords Committees 
appointed to conſider of the moſt proper Means 


» effeQually to aſcertain the Deſcents of the Peers of 

this Kingdom, ſo that the Crown, or this Houſe, 

may not incur the Riſque of being ADPORY 
* by any ill. tounded Claim of Feerage; z 


40 Ordered 15 the Lords Spiritual and Tem- 


poral in Parliament aſſembled, that the King's 
Heralds and Purſuivants of Arms do take ex- 


act Accounts, and do preſerve regular Entries 


in their Books of Office, of the Peers and Peer- 


gdom, and Deſcen- 
dants from them, ſo far as it may be in their 


Power to procure authentick Information 


thereof.“ 


89 Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, 


that Garter 
King at Arms, do officially attend this Houſe 


upon the Day and at the Time of the firſt 
Admiſſion of every Peer, whether by Creation 


£6 or 


cc 


cc 
cc 
cc 


cc 


66 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
ce 
cc 
cc 
cc 


A 


cc 
cc 


cc 
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or Deſcent ; and that he do then and there de- 
liver in at the Table, a Pedigree of the Family 
of ſuch Peer, fairly deſcribed on Vellum ; which 
Pedigree ſhall include the Father and Mother, 
the Brothers and Siſters, their Iſſue, the Wife or 
Wives of ſuch Peer, the Children of ſuch Peer, 
and their Iſſue, according to Seniority, down to 
the Day on which ſuch Pedigree ſhall be ſo de- 
livered in, together with the Marriages, Births, 
Baptiſms, Deaths, and Burials, Names, Surnames, 
Ages, Titles, Qualities, Offices and Empoyments, 
(if any) Places of Abode, and Deſcriptions of 
every Perſon inſerted in ſuch Pedigree, ſo far as 
the ſaid Garter and the Officers of the College 
of Arms may have been able to obtain the Know- 
ledge thereof ; and in the Caſe where ſuch Peer 
ſhall not ſucceed in the Honour to his Father 
or Mother, but to his Grandfather, Grand- 

mother, Uncle, or Aunt, being the next im- 
mediate preceding Pcer or Pecreſs, after whom 
he ſhall take ſuch Honour ; then ſuch Pedigree 
ſhall alſo further include ſuch Grandfather and 


Grandmother, Uncle and Aunt,' together with 


their Deſcendants, in like Form and Manner, and 
down to the fame Period as aforeſaid : And 
ſuch Pedigree ſo delivered in, ſhall be.then re- 
ferred to the Committee of Privileges, who 
ſhall examine and report the ſame, as it ſhall ap- 
pear to them verified with the Proofs ; which Re- 
R r port 


n ee eo ere 


A 
AN 


Every Peer 

and Peereſs 

to be at Li- cc 
berty to make 
Proof of his cc 


or her Pedi- 


gree, before ( 
the Com- 
mittee of cc 
Privileges. 


Twenty 

Pounds to 

be paid by CC 

each Peer to 

the Heralds (c 

for their 

Care, Ex- (c 
pence and 
1 cc 
reparing,de- 

rates ant cc 
affiſting at 

the Proof of cc 
the Pedigree 
of each Peer 
and Peereſs. 
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port being agreed to by the Houſe, ſuch Pedi- 
gree (ſigned and certified by every ſuch Peer to be 
true, to the beſt of his Knowledge, Informa- 
tion, or Belief upon his Honour) ſhall be filed 
by the Clerk, and kept (together with the 
Proofs) amongſt the Records of the Houſe, and 
an authentick Copy thereof regiſtered in the 


Office of Arms: Provided nevertheleſs, that 
nothing herein contained ſhall be conſtrued to 
Bar the Claim, or prejudice the Rights, of any 
Perſon who may be found at any Time ag- 
grieved by any Omiſſion of Entry, or by any 
Defect or Error which may be proved by 


legal Evidence to have happened in the Con- 
ſtruction of ſuch Pedigree.” 


% Ordered, by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That every Peer 
and every Peereſs in her own Right, be at Liberty 
to make Proof of his. or her Pedigree, before 
the- Committee of Privileges, and obtain the 


like Entry thereof.” 


“ Ordered, by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the Heralds 
may demand as a reaſonable Fee, the Sum of 
twenty Pounds, for their Care, Expences, 
Trouble, and Attendance, in collecting, pre- 
paring, delivering in, and aſſiſting at the Proof 
of the Pedigree of each Peer and Peereſs, and 


6 regiſtering 


cc 
10 
40 
cc 


40 


40 
FT: 
4c 
cc 


cc 
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regiſtering the ſame, purſuant to the fore- 
going Reſolutions, to be paid by every Peer 
upon his firſt Admiſſion, or by any other Peer 
or Peereſs who ſhall deſire to make Proof of his 
or her Pedigree in like Manner.“ 


60 Ordered, That theſe Orders be printed and 


publiſhed, and affixed on the Doors of this 
Houle (i. e. the Houſe of Lords) and Weſtiminſter 
Hall; to the End all Perſons that ſhall be there- 


in concerned may the better take Notice of the 
ſame.” 


14 
7. 
| 


— 


| 
. 
N 


— 


